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SECTION 115 OF THE COPYRIGHT ACT:
IN NEED OF AN UPDATE?

THURSDAY, MARCH 11, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 12 p.m., in Room
2141, Rayburn House Office Building, Hon. Lamar S. Smith (Chair
of the Subcommittee) presiding.

Mr. SMITH. The Subcommittee on Courts, the Internet, and Intel-
lectual Property will come to order.

Today’s oversight hearing is on “Section 115 of the Copyright
Act: In Need of an Update.” I'll recognize myself for an opening
statement, then the Ranking Member, and then we’ll proceed to
hear the testimony of the witnesses today.

Let me open this hearing by recognizing a simple truth: Most
people don’t think about music licenses when they listen to music
at home, in their car, or on their iPods. Technology continues to
change how we hear music. From piano rolls, to vinyl records, to
eight-tracks, to CD’s, and now MP3’s, Americans have many ways
to enjoy music. Only within the past decade have Americans been
able to regularly access music transmitted in digital form.

Digital formats not only ensure that the listener hears a perfect
reproduction, but they also create new business models. Yet the
laws that govern music licensing have changed infrequently. Some
testifying today feel that more changes to the Copyright Act are re-
quired to update it. Others feel that existing laws are adequate.

Online music has quickly become a growth industry generating
additional revenues for artists and providing legal alternatives to
online pirate, peer-to-peer sites. No longer can a music pirate at-
tempt to rationalize his or her theft by saying that there are no
legal online alternatives.

I'm pleased to see that the catalogues of online music services
continue to expand. It is true that a few artists have chosen not
to make their recordings available online, and that is certainly
their right. It is also my right to listen to music on 45’s instead of
on a CD; not that I would make that choice. So I would urge artists
who have not made their music available online to enter the 21st
century.

This Subcommittee examined online music issues a few years ago
to determine if Congressional intervention was warranted. The
Subcommittee decided to wait until the market matured. Although
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the focus of the Committee several years ago was on webcasting,
the public has expressed a far greater interest in legal
downloading. This change is an important reminder to Congress, as
we review section 115 of the Copyright Act.

Although some in Washington may believe that we can predict
the future, Congress has repeatedly proved it cannot. The role of
Congress should be to set general guidelines for the marketplace,
without preventing new business models from developing.

I am concerned that laws and procedures first designed in the
piano-roll era may not be adequate for the digital era. So I am
pleased to see that the Copyright Office already is updating some
of the procedural requirements of section 115.

The private sector is often the best place to resolve the disputes
that inevitably arise as new business models evolve. I am pleased
that the RIAA, the NMPA, the Harry Fox Agency, and the Song-
writers Guild agreed in October 2001 on some basic principles con-
cerning online music subscription services. However, it might have
been better if online webcasters had been a party to this agree-
ment. Since this was not the case, I look forward to hearing from
the witnesses today on webcasting concerns related to section 115.
We should clarify the legal issues that remain outstanding, to en-
sure that this market continues to grow.

This concludes my opening statement, and the gentleman from
California, Mr. Berman, is recognized for his opening statement.

[The statement of Mr. Smith follows in the Appendix]

Mr. BERMAN. Thank you, Mr. Chairman. Our private sector wit-
nesses appear to share a strong interest in the success of the legal
music marketplace: The business survival of Digital Media Associa-
tion members depends on the success of the legitimate online music
services. The success of new legal music offerings like downloads
and DVD audio will provide vital new sources of royalties for mem-
bers of the National Music Publishers Association. RIAA members
will benefit in a number of ways, through the distribution of their
works in secure new formats, through their ownership of some on-
line music services, and through the royalties generated by inde-
pendent services.

Our witnesses are similarly united in the desire to stem music
piracy. Though in different ways, piracy, both online and off, bedev-
ils DiMA, NMPA, and RIAA members alike. Since the success of
new music formats and online music services is a critical element
in stemming the piracy tide, our witnesses have additional reasons
to work to achieve the success.

So at least at the macro level, the interests of our private sector
witnesses today are strongly aligned. Unfortunately, this alignment
of interests doesn’t translate into an alignment of strategies for
stimulating the legal music marketplace. Our witnesses appear to
disagree pretty strongly about the availability, scope, cost, and con-
venience of both voluntary and statutory licenses for making repro-
ductions of copyrighted musical compositions. NMPA appears to
maintain that such licenses are easily obtained, and points to the
success of iTunes Music Store as proof. Our other witnesses appear
to strongly disagree.

Clearly, the legitimate online music marketplace has made tre-
mendous strides in the past few years, and these strides dem-
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onstrate that copyright owners are fully committed to its develop-
ment. In fact, all our witnesses deserve—including the Copyright
Office—deserve some measure of credit for these advances.

In 1999, only the pirate version of Napster provided music con-
sumers an opportunity to download a wide variety of popular
music. Today a number of legitimate services, including Napster
Version 2, iTunes, Rapsody, PressPlay, MusicNow, and many oth-
ers, offer consumers cheap, legal mechanisms for downloading hun-
dreds of thousands of songs.

Unfortunately, despite their meteoric growth, legal online music
services still represent the equivalent of a fly on the back of the
online piracy elephant. The 30 million downloads sold by iTunes in
the past year are encouraging, but are nothing compared to the bil-
lions of copyrighted songs illegally downloaded through peer-to-
peer services every month. The approximately 500,000 songs avail-
able through most legal music services represent an exponential in-
crease from a few years ago, but pale in comparison to the millions
of different songs available through the illegal services.

While the downloading revolution calls into question the long-
term viability of music—physical music formats, they will continue
to make up the lion’s share of the music market in the near term.
Thus, it is clear that music copyright owners must mitigate—mi-
grate to secure physical formats. If they continue to make music
available on unprotected CD’s, they are driving their own piracy
problem.

The rollout of new secure physical formats, unfortunately, has
been less than dramatic. Only a handful of albums have been re-
leased on copy-protected CD’s in the U.S. DVD audio has not pene-
trated the marketplace. And the pre-loading of music on personal
computers or other devices hasn’t gotten much traction. Clearly,
something must be done to make new legal music offerings, both
online and off, more competitive with the abundance of conven-
iently available, free, illegal music.

As I have noted, success in achieving this challenge will benefit
all of our private sector witnesses. And my questioning of the wit-
nesses will be directed through the prism of two interrelated ques-
tions. First, does 115 facilitate or hinder the rollout of new legal
music offerings? Secondly, depending on the answer to the first
question, what, if anything, should Congress do to change Section
115? T'll be interested in hearing our witnesses. Thank you, Mr.
Chairman.

[The prepared statement of Mr. Berman follows in the Appendix]

Mr. SMmITH. Yes. Thank you, Mr. Berman. And without objection,
the opening statements of other Members will be made a part of
the record, as will the complete statements of all of our witnesses.

Also, in the interest of time today and because there are time
constraints, without objection, I will make a part of the record the
complete biographies of all of the witnesses today, too.

Mr. SMITH. Our witnesses today are the Honorable Marybeth Pe-
ters, Register of Copyrights, Copyright Office of the United States,
The Library of Congress; Jonathan Potter, Executive Director, Dig-
ital Media Association; Carey R. Ramos, Counsel, Paul, Weiss,
Rifkind, Wharton and Garrison, on behalf of the National Music
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Publishers Association; and Cary Sherman, President and General
Counsel, Recording Industry Association of America.
Ms. Peters, we'll begin with you.

STATEMENT OF THE HONORABLE MARYBETH PETERS, REG-
ISTER OF COPYRIGHTS, COPYRIGHT OFFICE OF THE
UNITED STATES, THE LIBRARY OF CONGRESS

Ms. PETERS. Mr. Chairman, Mr. Berman, distinguished Members
of the Subcommittee, I appreciate the opportunity to appear before
you today to testify regarding possible revisions of the compulsory
license for the making and distributing of phonorecords. Techno-
logical developments have changed how the music industry makes
and markets its products to consumers. Computers and digital
technology allow anyone to reproduce a sound recording and the
musical work embodied in it, and distribute those works to the
world with the stroke of a key.

Because of these changes, Congress adjusted the compulsory li-
cense in 1995, to provide for the making and distribution by trans-
mission of digital phonorecords. Record companies and most pub-
lishers have favored the continued existence of this license when
the issue has come up for review. Yet despite changes to Section
115 in 1995, businesses still find it difficult to use the compulsory
license to provide digital downloads and on-demand performances.

Today, NMPA in its testimony states its member companies do
not find the license an impediment to launching new services. They
take the position that 115 is not broken, and doesn’t need to be
fixed. I question this position. How does a service like MusicNet or
iTunes clear the rights in the music, rights that need to be cleared
quickly? It seems extremely difficult.

The compulsory license requires searching Copyright Office
records to determine the owner of each work; serving notices of in-
tention to use each and every work on a copyright owner identified
in the records of the office. Where the owner of the musical com-
position is not identified, a notice for that work must be filed with
the Copyright Office itself. The Office has not received any notices
from music services.

If the compulsory license isn’t used, then a voluntary negotiated
license is necessary. NMPA says its licensing affiliate, the Harry
Fox Agency, can accommodate the licensing of these musical com-
positions. The recording industry states that 40 percent of the
works to be licensed cannot be licensed by Fox. And of course,
under the compulsory licenses, record companies could license mu-
sical compositions; but to our knowledge, they are not using the
compulsory license.

With respect to the administrative provisions, relief is in sight.
Today we did propose rules that were published in the Federal
Register. And they would, to the extent possible, get rid of many
of the obstacles; but not all of the obstacles.

Unfortunately, a service wishing to use compulsory licenses will
still need a large amount of time and money to identify the copy-
right owner of each work, in order to serve the required notice.

More importantly, there are some fundamental problems regard-
ing the scope of the license. Emerging businesses that provide eas-
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ily accessible music in multiple digital formats need to make mul-
tiple reproductions. The question is: Does 115 cover them?

These questions currently before the office deal with this issue.
In the midst of our consideration of these questions, RIAA, NMPA,
and Harry Fox concluded an agreement that represented a market-
place solution to the licensing problems associated with these mod-
els. This does eliminate legal ambiguities. It does not, however,
solve the legal questions for a service that wants to use the Section
115 compulsory license to clear rights.

Moreover, many online music services, such as those represented
by DiMA, disagree, and object to the solutions reached. And I am
not optimistic that these issues can be resolved by means of a
Copyright Office regulation.

So the question for you is, what, if anything, should be done? My
first choice would be to eliminate the license and replace it with
a collective licensing system—a collective licensing system similar
to that used throughout the world and already in place in this
country for clearing public performance of music. I'm referring to
the ASCAP and BMI models of voluntary blanket collective licens-
ing. They seem to be the most cost-effective, time-efficient method
to ensure that there are no infringed rights or economic harm to
the copyright owner resulting from unauthorized online uses.

Voluntary blanket license would seem particularly useful when
there are hundreds of thousands of songs to be transmitted. And
they can adapt to new technology, and they work well internation-
ally; unlike compulsory licenses, which are limited to a particular
country.

In conclusion, I do think change is necessary. The compulsory li-
cense either needs to be eliminated, or it needs to be made work-
able. I look forward to working with you on this.

[The prepared statement of Ms. Peters follows:]

PREPARED STATEMENT OF MARYBETH PETERS

Mr. Chairman, Mr. Berman, and distinguished members of the Subcommittee, I
appreciate the opportunity to appear before you to testify on the Section 115 com-
pulsory license, which allows for the making and distribution of physical
phonorecords and digital phonorecord deliveries. The compulsory license to allow for
the use of nondramatic musical works has been with us for 95 years and has re-
sulted in the creation of a multitude of new works for the pleasure and consumption
of the public, and in the creation of a strong and vibrant music industry which con-
tinues to flourish to this day. Nevertheless, the means to create and provide music
to the public has changed radically in the last decade, necessitating changes in the
law to protect the rights of copyright owners while at the same time balancing the
needs of the users in a digital world.

BACKGROUND

1. Mechanical Licensing under the 1909 Copyright Act

In 1909, Congress created the first compulsory license to allow anyone to make
a mechanical reproduction (known today as a phonorecord) of a musical composi-
tion ! without the consent of the copyright owner provided that the person adhered
to the provisions of the license. The impetus for this decision was the emergence
of the player piano and the ambiguity surrounding the extent of the copyright own-
er’s right to control the making of a copy of its work on a piano roll. The latter ques-

1The music industry construed the reference in Section 1(e) of the 1909 Act as referring only
to a nondramatic musical composition as opposed to music contained in dramatico-musical com-
positions. See MELVILLE B. NIMMER, NIMMER ON COPYRIGHT, § 16.4 (1976). This interpretation
was expressly incorporated into the law by Congress with the adoption of the 1976 Act. 17
U.S.C. §115(a)(1).
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tion was settled in part in 1908 when the Supreme Court held in White-Smith Pub-
lishing Co. v. Apollo Co.2 that perforated piano rolls were not “copies” under the
copyright statute in force at that time, but rather parts of devices which performed
the work. During this period (1905-1909), copyright owners were seeking legislative
changes which would grant them the exclusive right to authorize the mechanical re-
production of their works—a wish which Congress granted shortly thereafter. Al-
though the focus at the time was on piano rolls, the mechanical reproduction right
also applied to the nascent medium of phonograph records as well.

Congress, however, was concerned that the right to make mechanical reproduc-
tions of musical works might become a monopoly controlled by a single company.
Therefore, it decided that rather than provide for an exclusive right to make me-
chanical reproductions, it would create a compulsory license in Section 1(e) of the
1909 Act which would allow any person to make “similar use” of the musical work
upon payment of a royalty of two cents for “each such part manufactured.” However,
no one could take advantage of the license until the copyright owner had authorized
the first mechanical reproduction of the work. Moreover, the initial license placed
notice requirements on both the copyright owners and the licensees. Section 101(e).
The copyright owner had to file a notice of use with the Copyright Office—indicating
that the musical work had been mechanically reproduced—in order to preserve his
rights under the law, whereas the person who wished to use the license had to serve
the copyright owner with a notice of intention to use the license and file a copy of
that notice with the Copyright Office. The license had the effect of capping the
amount of money a composer could receive for the mechanical reproduction of this
work. The two cent rate set in 1909 remained in effect until January 1, 1978, and
acted as a ceiling for the rate in privately negotiated licenses.

Such stringent requirements for use of the compulsory license did not foster wide
use of the license. It is my understanding that the “mechanical” license as struc-
tured under the 1909 Copyright Act was infrequently used until the era of tape pi-
racy in the late 1960s. When tape piracy was flourishing, the “pirates” inundated
the Copyright Office with notices of intention, many of which contained hundreds
of song titles. The music publishers refused to accept such notices and any proffered
royalty payments since they did not believe that reproduction and duplication of an
existing sound recording fell within the scope of the compulsory license. After this
flood of filings passed, the use of the license appears to have again became almost
non-existent; up to this day, very few notices of intention are filed with the Copy-
right Office.

2. The Mechanical License under the 1976 Copyright Act

The music industry adapted to the new license and, by and large, sought its reten-
tion, opposing the position of the Register of Copyrights in 1961 to sunset the li-
cense one year after enactment of the omnibus revision of the copyright law. Music
publishers and composers had grown accustomed to the license and were concerned
that the elimination of the license would cause unnecessary disruptions in the music
industry. Consequently, the argument shifted over time away from the question of
whether to retain the license and, instead, the debate focused on reducing the bur-
dens on copyright owners, clarifying ambiguous provisions, and setting an appro-
priate rate. The House Judiciary Committee’s approach reflected this trend and in
its 1976 report on the bill revising the Copyright Act, it reiterated its earlier posi-
tion “that a compulsory licensing system is still warranted as a condition for the
rights of reproducing and distributing phonorecords of copyrighted music,” but “that
the present system is unfair and unnecessarily burdensome on copyright owners,
and that the present statutory rate is too low.” H. Rep. No. 94-1476, at 107 (1976),
citing H. Rep. No. 83, at 66—67 (1967).

To that end, Congress adopted a number of new conditions and clarifications in
Section 115 of the Copyright Act of 1976, including:

e The license becomes available only after a phonorecord has been distributed
to the public in the United States with the authority of the copyright owner
(§115(a)(1));

e The license is only available to someone whose primary intent is to distribute
phonorecords to the public for private use (§ 115(a)(1));

e licensee cannot duplicate a sound recording embodying the musical work
without the authorization of the copyright owner of the sound recording

(§115(a)(1));

2209 U.S. 1 (1908).
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e A musical work may be rearranged only “to the extent necessary to conform
it to the style or manner of the interpretation of the performance involved,”
without “chang[ing] the basic melody or fundamental character of the work,”
(§115(a)(2));

e A licensee must still serve a Notice of Intention to obtain a compulsory license
on the copyright owner or, in the case where the public records of the Copy-
right Office do not identify the copyright owner and include an address, the
licensee must file the Notice of Intention with the Copyright Office
(§115(b)(1));

e A licensee must serve the notice on the copyright owner “before or within
thirty days after making, and before distributing any phonorecords of the
work.” Otherwise, the licensee loses the opportunity to make and distribute
phonorecords pursuant to the compulsory license (§ 115(b)(1));

A copyright owner is entitled to receive copyright royalty fees only on those

phonorecords made 3 and distributed 4 after the copyright owner is identified

in the registration or other public records of the Copyright Office

(§115(c)(1));

e The rate payable for each phonorecord made and distributed is adjusted by

ﬁn inld6ependent body which, prior to 1993, was the Copyright Royalty Tri-
unal.

e A compulsory license may be terminated for failure to pay monthly royalties
if a user fails to make payment within 30 days of the receipt of a written no-
tice from the copyright owner advising the user of the default (§ 115(c)(6)).

The Section 115 compulsory license worked well for the next two decades, but the
use of new digital technology to deliver music to the public required a second look
at the license to determine whether it continued to meet the needs of the music in-
dustry. During the 1990s, it became apparent that music services could offer options
for the enjoyment of music in digital formats either by providing the public an op-
portunity to hear any sound recording it wanted on-demand or by delivering a dig-
ital version of the work directly to a consumer’s computer. In either case, there was
the possibility that the new offerings would obviate the need for mechanical repro-
ductions in the forms heretofore used to distribute musical works and sound record-
ings in a physical format, e.g., vinyl records, cassette tapes and most recently audio
compact discs. Moreover, it was clear that digital transmissions were substantially
superior to analog transmissions. In an early study conducted by the Copyright Of-
fice, the Office noted two significant improvements associated with digital trans-
missions: a superior sound quality and a decreased susceptibility to interference
from physical structures like tall buildings or tunnels. See Register of Copyrights,
U.S.(%g)f)right Office, Copyright Implications of Digital Audio Transmission Serv-
ices .

3. The Digital Performance Right in Sound Recordings Act of 1995

By 1995, Congress recognized that “digital transmission of sound recordings [was]
likely to become a very important outlet for the performance of recorded music.” S.
Rep. No. 104-128, at 14 (1995). Moreover, it realized that “[t]hese new technologies
also may lead to new systems for the electronic distribution of phonorecords with
the authorization of the affected copyright owners.” Id. For these reasons, Congress
made changes to Section 115 to meet the challenges of providing music in a digital
format when it enacted the Digital Performance Right in Sound Recordings Act of
1995 (“DPRA”), Pub. L. 104-39, 109 Stat. 336, which also granted copyright owners
of sound recordings an exclusive right to perform their works publicly by means of
a digital audio transmission, 17 U.S.C. § 106(6), subject to certain limitations. See

3 Congress intended the term “made” “to be broader than ‘manufactured’ and to include within
its scope every possible manufacturing or other process capable of reproducing a sound recording
in phonorecords.” H. Rep. No. 1476, at 110 (1976).

4For purposes of Section 115, “the concept of ‘distribution’ comprises any act by which the
person exercising the compulsory license voluntarily relinquishes possession of a phonorecord
(considered as a fungible unit), regardless of whether the distribution is to the public, passes
title, constitutes a gift, or is sold, rented, leased, or loaned, unless it is actually returned and
the transaction cancelled.” Id.

5This provision replaced the earlier requirement in the 1909 law that a copyright owner must
file a notice of use with the Copyright Office in order to be eligible to receive royalties generated
under the compulsory license.

6In 1993, Congress passed the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103—
198, 107 Stat. 2304, which eliminated the Copyright Royalty Tribunal and replaced it with a
system of ad hoc Copyright Arbitration Royalty Panels (CARPs) administered by the Librarian
of Congress.
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17 U.S.C. §114. The amendments to Section 115 clarified the reproduction and dis-
tribution rights of music copyright owners and producers and distributors of sound
recordings, especially with respect to what the amended Section 115 termed “digital
phonorecord deliveries.” Specifically, Congress wanted to reaffirm the mechanical
rights of songwriters and music publishers in the new world of digital technology.
It is these latter amendments to Section 115 that are of particular interest today.

First, Congress expanded the scope of the compulsory license to include the mak-
ing and distribution of a digital phonorecord and, in doing so, adopted a new term
of art, the “digital phonorecord delivery” (“DPD”), to describe the process whereby
a consumer receives a phonorecord by means of a digital transmission, the delivery
of which requires the payment of a statutory royalty under Section 115. The precise
definition of this new term reads as follows:

A “digital phonorecord delivery” is each individual delivery of a phonorecord
by digital transmission of a sound recording which results in a specifically
identifiable reproduction by or for any transmission recipient of a phono-
record of that sound recording, regardless of whether the digital trans-
mission is also a public performance of the sound recording or any nondra-
matic musical work embodied therein. A digital phonorecord delivery does
not result from a real-time, nonintegrated subscription transmission of a
sound recording where no reproduction of the sound recording or the musi-
cal work embodied therein is made from the inception of the transmission
through to its receipt by the transmission recipient in order to make the
sound recording audible.

17 U.S.C. §115(d). What is noteworthy about the definition is that it includes ele-
ments related to the right of public performance and the rights of reproduction and
distribution with respect to both the musical work and the sound recording. The
statutory license, however, covers only the making of the phonorecord, and only
with respect to the musical work. The definition merely acknowledges that the pub-
lic performance right and the reproduction and distribution rights may be impli-
cated in the same act of transmission and that the public performance does not in
and of itself implicate the reproduction and distribution rights associated with ei-
ther the musical composition or the sound recording. In fact, Congress included a
provision to clarify that “nothing in this Section annuls or limits the exclusive right
to publicly perform a sound recording or the musical work embodied therein, includ-
ing by means of a digital transmission.” 17 U.S.C. § 115(c)(3)(K).

Another important distinction between traditional mechanical phonorecords and
DPDs brought about by the DPRA is the expansion of the statutory license to in-
clude reproduction and transmission by means of a digital phonorecord delivery of
a musical composition embodied in a sound recording owned by a third party, pro-
vided that the licensee obtains authorization from the copyright owner of the sound
recording to deliver the DPD.7 Thus, the license provides for more than the repro-
duction and distribution of one’s own version of a performance of a musical composi-
tion by means of a DPD. Under the expanded license, a service providing DPDs can
in effect become a virtual record store if it is able to clear the rights to the sound
recordings. More importantly, the DPRA allows a copyright owner of a sound record-
ing to license the right to make DPDs of both the sound recording and the under-
lying musical work to third parties if it has obtained the right to make DPDs from
the copyright owner of the musical work. See 17 U.S.C. §115(c)(3)(I), S. Rep. No.
104-128, at 43 (1995).

Apart from the extension of the compulsory license to cover the making of DPDs,
Congress also addressed the common industry practice of incorporating controlled
composition clauses into a songwriter/performer’s recording contract, whereby a re-
cording artist agrees to reduce the mechanical royalty rate payable when the record
company makes and distributes phonorecords including songs written by the per-
former. In general, the DPRA provides that privately negotiated contracts entered

7“A digital phonorecord delivery of a sound recording is actionable as an act of infringement
under section 501, and is fully subject to the remedies provided by sections 502 through 506
and section 509, unless—
(I) the digital phonorecord delivery has been authorized by the copyright owner of the
sound recording; and
(I1) the owner of the copyright in the sound recording or the entity making the digital
phonorecord delivery has obtained a compulsory license under this section or has other-
wise been authorized by the copyright owner of the musical work to distribute or au-
thorize the distribution, by means of a digital phonorecord delivery, of each musical
work embodied in the sound recording.”

17 U.S.C. §115(c)(3)(H)@).
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into after June 22, 1995, between a recording company and a recording artist who
is the author of the musical work cannot include a rate for the making and distribu-
tion of the musical work below that established for the compulsory license. There
is one notable exception to this general rule. A recording artist-author who effec-
tively is acting as her own music publisher may accept a royalty rate below the stat-
utory rate if the contract is entered into after the sound recording has been fixed
in a tangible medium of expression in a form intended for commercial release. 17
U.S.C. §115(c)(3)(E).

The amended license also extended the current process for establishing rates for
the mechanical license to DPDs. Under the statutory structure, rates for the making
and reproduction of the DPDs can be decided either through voluntary negotiations
among the affected parties or, in the case where these parties are unable to agree
upon a statutory rate, by a Copyright Arbitration Royalty Panel (“CARP”). Pursuant
to Section 115(c)(3)(D), the CARP must establish rates and terms that “distinguish
between digital phonorecord deliveries where the reproduction or distribution of the
phonorecord is incidental to the transmission which constitutes the digital phono-
record delivery, and digital phonorecord deliveries in general.”

The difficult issue, however, is identifying those reproductions that are subject to
compensation under the statutory license, a subject I will discuss in greater detail.

REGULATORY RESPONSES

1. Notices of Intention to Use and Statements of Account

Section 115(b) requires that a person who wishes to use the compulsory license
serve a notice of his or her intention to use a musical composition with the copyright
owner before or within thirty days after making, and before distributing any
phonorecords. Regulations in place since the enactment of the 1976 Copyright Act
followed the statutory scheme and required that a separate Notice of Intention be
served for each nondramatic musical work embodied or intended to be embodied in
phonorecords to be made under the compulsory license. Following the statutory
scheme, the regulations provided that if the registration or other public records of
the Copyright Office do not identify the copyright owner of a particular work and
include that owner’s address, the person wishing to use the compulsory license could
file the Notice of Intention with the Copyright Office. 37 C.F.R. § 201.18. The regula-
tions also implemented the statutory requirement that each licensee pay royalties,
on a monthly basis, to each copyright owner whose musical works the licensee is
using, and that each licensee serve monthly statements of account and an annual
statement of account on each copyright owner. 37 C.F.R. §201.19.

The regulations governing this requirement were amended after the passage of
the DPRA in order to accommodate the making of DPDs. Initial amendments to the
rules were promulgated on July 30, 1999, and addressed when a DPD is made, man-
ufactured, or distributed for purposes of the Section 115 license such that the obliga-
tion to pay the royalty fee attaches. The amended regulation provided that a DPD
be treated as a phonorecord made and distributed on the date the phonorecord is
digitally transmitted. The amended regulation also provided a mechanism for the
delivery of a usable DPD where, in the first instance, the initial transmission failed
or did not result in a complete and functional DPD. 64 FR 41286. (July 30, 1999).
Because these rules were dealing with new concepts applicable to developing serv-
ices in a nascent industry, the Office adopted the rules on an interim basis and left
the door open to revisit the notice and recordkeeping requirements.

Two years later, the Office initiated a second rulemaking proceeding to address
concerns of musical work copyright owners and users of the compulsory license, es-
pecially those developing new digital music services with the intention of developing
extensive music libraries with hundreds of thousands of titles in order to offer these
recordings to their subscribers for a fee. See 66 FR 45241 (August 28, 2001). Both
sides wanted easier ways to meet the requirements for obtaining the license, includ-
ing more convenient methods to effect service of the Notice of Intention to use the
license on the copyright owners, a provision to allow use of a single notice to identify
use of multiple works, a simplification of the elements of the notice, and a provision
to make clear that a notice may be legally sufficient even if the notice contains
minor errors.

We thought many of these suggestions were appropriate and perhaps long over-
due. Thus, we are pleased to announce that the Office is publishing today in the
Federal Register proposed amendments to the regulations governing the notice and
recordkeeping requirements that are designed to increase the ease with which a per-
son who intends to utilize the license may effect service on the copyright owner and
provide the information required to identify the musical work. We are aware that
many interested parties will not find the proposed changes sufficient to create a
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seamless licensing regime. However, the extent of any change we can make in the
regulations is limited by the scope of the law and, as we explain in the current no-
tice, a number of the changes proposed by the interested parties would require a
change in the law. Nevertheless, we believe the proposed amendments represent
progress in meeting the needs of digital services seeking use of the license as a
means to clear the rights to make and distribute a vast array of musical works in
a DPD format, and they also offer improvements to the copyright owners who re-
ceive compensation under the Section 115 license. Specifically, the new rules pro-
pose the following notable changes:

e A copyright owner may designate an authorized agent to accept the Notices
of Intention and/or the royalty payments, although the rules do not require
that a single agent perform both functions;

e In the case where the copyright owner uses an authorized agent to accept the
notices, the rules would require the copyright owner to identify to whom
statements of account and royalty payments shall be made;

e A person intending to use the compulsory licence may serve a Notice of Inten-
tion on the copyright owner or its agent at an address other than the last
address listed in the public records of the Copyright Office if that person has
moredrecent or accurate information than is contained in the Copyright Office
records;

e A Notice of Intention may be submitted electronically to a copyright owner
or its authorized agent in cases where the copyright owner or authorized
agent has announced it will accept electronic submissions.

e Multiple works may be listed on a single Notice of Intention when the works
are owned by the same copyright owner or, in the case where the notice will
be served upon an authorized agent, the agent represents at least one of the
copyright owners of each of the listed works;

o If a Notice of Intention includes more than 50 song titles, the proposed rules
give the copyright owner or its agent a right to request and receive a digital
file of the names of the copyrighted works in addition to the original paper
copy of the Notice.

e A Notice of Intention may be submitted by an authorized agent of the person
who seeks to obtain the license;

e Harmless errors that do not materially affect the adequacy of the information
required to serve the purposes of the notice requirement shall not render a
Notice of Intention invalid.

e In order to recover the Copyright Office’s costs in processing Notices of Inten-
tion that are filed with the Office, the filing fee that has been required for
the filing of a Notice of Intention with the Copyright Office when the identity
and address of the copyright owner cannot be found in the registration or
other public records of the Copyright Office will also be required when a No-
tice of Intention is filed with the Office after the Notice has been returned
to the sender because the copyright owner is no longer located at the address
ideéltiﬁed in the Copyright Office records or has refused to accept delivery;
an

e The fee charged for the filing of a Notice of Intention with the Copyright Of-
fice will be based upon the number of musical works identified in the Notice
of Intention. We are studying the costs incurred by the Office in connection
with such filings and I will submit to Congress new proposed fees that cover
such costs. The resulting fee should be considerably lower per work than the
current fee.®

I am hopeful that these proposed changes will facilitate the use of the license for
both copyright owners and licensees, and I expect to adopt the proposed rules in
final form after considering comments on the proposed rules and making any nec-
essary modifications. I believe that these changes represent the best that the Office
can do under the current statute, but I recognize that it may be advisable to amend
Section 115 to permit further changes in the procedure by which persons intending
to use the compulsory license may provide notice of their intention. I will discuss
some possible amendments later in my testimony.

8The fee for the filing of Notices of Intention may be changed only after a study has been
made of the costs connected with the filing and indexing of the Notices. The fee adjustment
must be submitted to Congress and may be instituted only if Congress has not enacted a law
disapproving the fee within 120 days of its submission to Congress. 17 U.S.C. §708(a)(5), (b).
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Moreover, these regulations only address the technical requirements for securing
the compulsory license. During the last rate adjustment proceeding, questions of a
more substantive nature arose with respect to DPDs, requiring the Office to publish
a Notice of Inquiry to consider the very scope of the Section 115 license. I will now
turn to a discussion of those issues.

2. Consideration of what constitutes an “incidental digital phonorecord delivery”

In 1995 when Congress passed the DPRA, its intent was to extend the scope of
the compulsory license to cover the making and distribution of a phonorecord in a
digital format—what Congress referred to as the making of a digital phonorecord
delivery. Since that time, what constitutes a “digital phonorecord delivery” has been
a hotly debated topic. Currently, the Copyright Office is in the midst of a rule-
making proceeding to examine this question, especially in light of the new types of
services being offered in the marketplace, e.g. “on-demand streams” and “limited
downloads.” See 66 FR 14099 (March 9, 2001).

The Office initiated this rulemaking proceeding in response to a petition from the
Recording Industry Association of America (“RIAA”), asking that we conduct such
a proceeding to resolve the question of which types of digital transmissions of re-
corded music constitute a general DPD and which types should be considered an in-
cidental DPD. RIAA made the request after it became apparent that industry rep-
resentatives found it difficult, if not impossible, to negotiate a rate for the incidental
DPD category, as required by law, when no one knew which types of prerecorded
music were to be included in this category.

Central to this inquiry are questions about two types of digital music services:
“on-demand streams” and “limited downloads.” For purposes of the inquiry, the
music industry has defined an “on-demand stream” as an “on-demand, real-time
transmission using streaming technology such as Real Audio, which permits users
to listen to the music they want when they want and as it is transmitted to them,”
and a “limited download” as an “on-demand transmission of a time-limited or other
use-limited (i.e., non-permanent) download to a local storage device (e.g., the hard
drive of the user’s computer), using technology that causes the downloaded file to
be available for listening only either during a limited time (e.g., a time certain or
a time tied to ongoing subscription payments) or for a limited number of times.” The
Office has received comments and replies to its initial notice of inquiry. I anticipate
that we will conclude the proceeding this year after either holding a hearing or so-
liciting another round of comments from interested parties in order to get a fresh
perspective on these complex and difficult questions in light of the current tech-
nology and business practices.

The perspective of music publishers appears to be clear. They have taken the posi-
tion that both on-demand streams and limited downloads implicate their mechanical
rights. Moreover, they maintain that copies made during the course of a digital
stream or in the transmission of a DPD are for all practical purposes reproductions
of phonorecords that are covered by the compulsory license. The recording industry
supports this view, recognizing that while certain reproductions of a musical work
are exempt under Section 112(a), other reproductions do not come within the scope
of the exemption. For that reason, the recording industry has urged the Office to
interpret the Section 115 license in such a way as to cover all reproductions of a
musical work necessary to operate such services; and, we are considering their argu-
ments. In the meantime, certain record companies and music publishers have
worked out a marketplace solution.

a. Marketplace solution

In 2001, the RIAA, the National Music Publishers’ Association, Inc. (“NMPA”),
and the Harry Fox Agency, Inc. (“HFA”) entered into an agreement concerning the
mechanical licensing of musical works for new subscription services on the Internet.
Licenses issued under the RIAA/NMPA/HFA agreement are nonexclusive and cover
all reproduction and distribution rights for delivery of on-demand streams and lim-
ited downloads and include the right to make server copies, buffer copies and other
related copies used in the operation of a covered service. The license also provides
at no additional cost for “On-Demand Streams of Promotional Excerpts,” which are
defined as a stream consisting of no more that thirty (30) seconds of playing time
of the sound recording of a musical work or no more than the lesser of ten percent
(10%) or sixty (60) seconds of playing time of a sound recording of a musical work
longer than five minutes.

The industry approach to resolving the problems associated with mechanical li-
censing for digital music services is both innovative and comprehensive, resolving
certain legal questions associated with temporary, buffer, cache and server copies
of a musical work associated with digital phonorecord deliveries purportedly made
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under the Section 115 license, as well as the use of promotional clips. The Office
welcomes the industry’s initiative and creativity, and fully supports marketplace so-
lutions to what really are commercial transactions between owners and users.

However, parties should not need to rely upon privately negotiated contracts ex-
clusively to clear the rights needed to make full use of a statutory license, or need
to craft an understanding of the legal limits of the compulsory license within the
provisions of the private contract. The scope of the license and any limitations on
its use should be clearly expressed in the law.

The 1995 amendments to Section 115, however, do not provide clear guidelines
for use of the Section 115 license for the making of certain reproductions of a musi-
cal work needed to effectuate a digital transmission other than to acknowledge that
a reproduction may be made during the course of a digital performance, and that
such reproduction may be considered to be an incidental DPD.

But are they? Section 115 does not provide a definition for incidental DPDs, so
what constitutes an “incidental DPD” is not always clear. While some temporary
copies made in the course of a digital transmission, such as buffer copies made in
the course of a download, may qualify, others—such as buffer copies made in the
course of a transmission of a performance (e.g., streaming)—are more difficult to fit
within the statutory definition. In either case, it is clear that such copies need to
comply with the statutory definition in order to be covered by the compulsory li-
cense. In other words, the copies must result in an “individual delivery of a phono-
record which results in a specifically identifiable reproduction by or for any trans-
mission recipient of a phonorecord of that sound recording.” 17 U.S.C. §115(d) (em-
phasis added), Similar questions can be raised with respect to cache copies and in-
termediate server copies made in the course of (1) downloads and (2) streaming of
performances.

Apparently because of such uncertainties, the RIAA/NMPA/HFA agreement in-
cludes a section entitled “Legal Framework for Agreement.” It contains two provi-
sions that delineate how temporary copies made in order to provide either a limited
download or an on-demand stream fit within the statutory framework of the Section
115 license. Specifically, it provides that

under current law the process of making On-Demand Streams through Cov-
ered Services (from the making of server reproductions to the transmission
and local storage of the stream), viewed in its entirety, involves the making
and distribution of a DPD, and further agree that such process in its en-
tirety (i.e., inclusive of any server reproduction and any temporary or
cached reproductions through to the transmission recipient of the On-De-
mand Stream) is subject to the compulsory licensing provisions of Section
115 of the Copyright Act;[and]

that under current law the process of making Limited Downloads through
Covered Services (from the making of server reproductions to the trans-
mission and local storage of the Limited Download), viewed in its entirety,
involves the making and distribution of a DPD, and further agree that such
process in its entirety (i.e., inclusive of any server reproductions and any
temporary or cached reproductions through to the transmission recipient of
the Limited Download) is subject to the compulsory licensing provisions of
Section 115 of the Copyright Act.

Paragraph 8.1(a) and (b), respectively, of the RIAA/NMPA/HFA Licensing Agree-
ment (as submitted to the Copyright Office on December 6, 2001).

Of course, the parties’ interpretation with respect to the scope of the Section 115
license is not binding on the Copyright Office or the courts. It merely represents
their mutual understanding of the scope of the Section 115 license as a term of their
privately negotiated license, an understanding that I believe is not shared by every-
one in the world of online music services. This is an issue that I will address in
the rulemaking proceeding concerning digital phonorecord deliveries, and it is quite
possible that I will reach a different interpretation as to what falls within the scope
of the license, especially with respect to on-demand streams.

The critical question to be decided is whether an on-demand stream results in re-
productions that reasonably fit the statutory definition of a DPD, and creates a
“phonorecord by digital transmission of a sound recording which results in a specifi-
cally identifiable reproduction by or for any transmission recipient,” as required by
law. Unless it does so, such reproductions cannot be reasonably considered as DPDs
for purposes of Section 115, no matter what position private parties take within the
four corners of their own agreement. What is more clear is that the delivery of a
digital download, whether limited or otherwise, for use by the recipient appears to
fit the statutory definition, since it must result in an identifiable reproduction in
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order for the recipient to listen to the work embodied in the phonorecord at his lei-
sure.

b. Possible legislative solutions

The Section 115 compulsory license was created to serve the needs of the phono-
graph record industry and has operated reasonably well in governing relationships
between record companies and music publishers involving the making and distribu-
tion of traditional phonorecords. However, the attempt to adapt the mechanical li-
cense to enable online music services to clear the rights to make digital phonorecord
deliveries of musical works has been less successful. With respect to problems in-
volving the requirement that licensees give notice to copyright owners of their inten-
tion to use the compulsory license, I believe that I have exhausted the limits of my
regulatory authority with the notice of proposed rulemaking published today. With
respect to problems involving the scope and treatment of activities covered by the
Section 115 compulsory license, I may soon be able to resolve some of the issues
in the pending rulemaking on incidental digital phonorecord deliveries, but it seems
clear that legislation will be necessary in order to create a truly workable solution
to all of the problems that have been identified.

At this point in time, I do not have any specific legislative recommendations, but
I would like to outline a number of possible options for legislative action. I must
emphasize that these are not recommendations, but rather they constitute a list of
options that should be explored in the search for a comprehensive resolution of
issues involving digital transmission of musical works. I certainly have some views
as to which of these options are preferable, and in many cases those views will be
apparent as I describe the options. I would be pleased to work with the Sub-
committee and with composers, music publishers, record companies, digital music
servilces and all interested parties in evaluating these and any other reasonable pro-
posals.

The options that should be considered fall into two distinct categories: (1) legal
questions concerning the scope of the Section 115 license, and (2) technical problems
?ssociated with service of notice and payment of royalty fees under the Section 115
icense.

Among the options that should be considered relating to the scope of the license
are:

e Elimination of the Section 115 statutory license. Although the prede-
cessor to Section 115 served as a model for similar provisions in other coun-
tries, today all of those countries, except for the United States and Australia,
have eliminated such compulsory licenses from their copyright laws. A funda-
mental principle of copyright is that the author should have the exclusive
right to exploit the market for his work, except where this would conflict with
the public interest. A compulsory license limits an author’s bargaining power.
It deprives the author of determining with whom and on what terms he wish-
es to do business. In fact, the Register of Copyrights’ 1961 Report on the Gen-
eral Revision of the U.S. Copyright Law favored elimination of this compul-
sory license.

I believe that the time has come to again consider whether there is really
a need for such a compulsory license. Since most of the world functions with-
out such a license, why should one be needed in the United States? Is a com-
pulsory license the only or the most viable solution? Should the United States
follow the lead of many other countries and move to a system of collective
administration in which a voluntary organization could be created (perhaps
by a merger of the existing performing rights organizations and the Harry
Fox Agency) to license all rights related to making musical works available
to the public? Should we follow the model of collective licenses in which, sub-
ject to certain conditions, an agreement made by a collective organization
would also apply to the works of authors or publishers who are not members
of the organization? Will the creation of new digital rights management sys-
tems make such collective administration more feasible?

In fact, we already have a very successful model for collective administra-
tion of similar rights in the United States: performing rights organizations
(ASCAP, BMI and SESAC) license the public performance of musical works—
for which there is no statutory license—providing users with a means to ob-
tain and pay for the necessary rights without difficulty. A similar model
ought to work for licensing of the rights of reproduction and distribution.

As a matter of principle, I believe that the Section 115 license should be
repealed and that licensing of rights should be left to the marketplace, most
likely by means of collective administration. But I recognize that many par-
ties with stakes in the current system will resist this proposal and that there
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would be many practical difficulties in implementing it. The Copyright Office
would be pleased to study the issue and prepare a report for you with rec-
ommendations, if appropriate. Meanwhile, there are a number of other op-
tions for legislative action that merit consideration.

Clarification that all reproductions of a musical work made in the
course of a digital phonorecord delivery are within the scope of the
Section 115 compulsory license. This may well be something that I will
be able to do in regulations issued in the pending rulemaking on incidental
phonorecord deliveries, but if I conclude that it is beyond my power to reach
that conclusion under current law, consideration should be given to amending
Section 115 to provide expressly that all reproductions that are incidental to
the making of a digital phonorecord delivery, including buffer and cache cop-
ies and server copies,? are included within the scope of the Section 115 com-
pulsory license. Consideration should also be given to clarifying that no com-
pensation is due to the copyright owner for the making of such copies beyond
the compensation due for the ultimate DPD.

e Amendment of the law to provide that reproductions of musical
works made in the course of a licensed public performance are either
exempt from liability or subject to a statutory license. When a
webcaster transmits a public performance of a sound recording of a musical
composition, the webcaster must obtain a license from the copyright owner for
the public performance of the musical work, typically obtained from a per-
forming rights organazation such as ASCAP, BMI or SESAC. At the same
time, webcasters find themselves subject to demands from music publishers
or their representatives for separate compensation for the reproductions of
the musical work that are made in order to enable the transmission of the
performance. I have already expressed the view that there should be no liabil-
ity for the making of buffer copies in the course of streaming a licensed public
performance of a musical work. See U.S. Copyright Office, DMCA Section 104
Report 142-146 (2001); Statement of Marybeth Peters, The Register of Copy-
rights, before the Subcommittee on Courts, the Internet, and Intellectual
Property, Committee on the Judiciary, Oversight Hearing on the Digital Mil-
lennium Copyright Act Section 104 Report, December 12-13, 2001. I have also
pointed out that it is inconsistent to provide broadcasters with an exemption
in Section 112(a) for ephemeral recordings of their transmission programs but
to subject webcasters to a statutory license for the functionally similar server
copies that they must make in order to make licensed transmissions of per-
formances. DMCA Section 104 Report, U.S. Copyright Office 144 n. 434
(2001). In this respect, the playing field between broadcasters and webcasters
should be leveled, either by converting the Section 112(a) exemption into a
statutory license or converting the Section 112(e) statutory license into an ex-
emption.

I can also see no justification for providing a compulsory license which cov-
ers ephemeral reproductions of sound recordings needed to effectuate a digital
transmission and not providing a similar license to cover intermediate copies
of the musical works embodied in these same sound recordings, but that is
what Section 112 does in its current form. Parallel treatment should be of-
fered for both the sound recordings and the musical works embodied therein
which are part of a digital audio transmission.

e Expansion of the Section 115 DPD license to include both reproduc-
tions and performances of musical works in the course of either dig-
ital phonorecord deliveries or transmissions of performances, e.g., in
the course of streaming on the Internet. As noted above, many of the prob-
lems faced by online music services arise out of the distinction between repro-
duction rights and performance rights, and the fact that demands are often
made upon services to pay separately for the exercise of each of these rights
whether the primary conduct is the delivery of a DPD or the transmission of
a performance. Placing both uses under a single license requiring a single
payment—a form of “one-stop shopping” for rights—might be a more rational
and workable solution.

Among the options that have been proposed relating to service of notice and pay-
ment of royalty fees under the Section 115 license are suggestions by users who

9Technically, these are phonorecords rather than copies. See 17 U.S.C. §101 (definitions of
“copies” and “phonorecords”), but terms such as “buffer copy” and “server copy” have entered
common parlance.
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have expressed their frustration with the cumbersome process involved in securing
the Section 115 license, including:

e Adoption of a model similar to that of the Section 114 webcasting li-
cense, requiring services using the license to file only a single notice
with the Copyright Office stating their intention to use the statutory
license with respect to all musical works. Section 115 currently requires
the licensees to serve notices identifying each musical work for which they in-
tend to make and distribute copies under the compulsory license. This system
has worked fairly well and is sensible with respect to the traditional mechan-
ical license, but do such requirements make sense for services offering DPDs
of thousands of musical works? The current system does have the virtue of
giving a copyright owner notice when one of its works is being used under
the compulsory license. Removing that requirement would mean that a copy-
right owner would find it much more difficult to ascertain whether a par-
ticular work owned by that copyright owner is being used by a particular li-
censee under the compulsory license. However, removing that requirement
would avoid—or at least defer—the problems compulsory licensees currently
have in identifying and locating copyright owners of particular works. The
problems might be only deferred rather than avoided because the licensee
would still have to identify and locate the copyright owner in order to pay roy-
alties to the proper person—at least when the copyright owner has registered
its claim in the musical work.

e Establishment of a collective to receive and disburse royalties under
the Section 115 license. Again, Section 114 may provide a useful model.
Royalties under the Section 114 statutory license, which are owed to copy-
right owners of sound recordings rather than of musical works, are paid to
SoundExchange, an agent appointed through the CARP process to receive the
royalties and then to disburse them to the copyright owners. Such a model
might be worth emulating under the Section 115 license, especially if the re-
quirement of serving notices of intention to use the compulsory license on
copyright owners is abandoned. While such a scheme offers obvious benefits
to licensees, copyright owners (and, in particular, those copyright owners who
are readily identifiable under the current system) might find themselves re-
ceiving less in royalties than they receive under the current system, since ad-
ministrative costs of the receiving and disbursing entity presumably would be
deducted from the royalties and the allocation of royalties might result in
some copyright owners receiving less than they would receive under the cur-
rent system, which requires that each copyright owner be paid precisely (and
directly) the amount of royalties derived from the use of that copyright own-
er’s musical works.

e Designation of a single entity, like the Copyright Office, upon which
to serve notices and make royalty payments. I am skeptical of the bene-
fits of this approach, which would shift to the Copyright Office the burden
of locating copyright owners and making payments to them. The administra-
tive expense and burden would likely be considerable, and giving a govern-
ment agency the responsibility to receive such finds, identify copyright owners
and make the appropriate payments to each copyright owner is probably not
tﬁe most efficient means of getting the royalties to the persons entitled to
them.

o Creation of a complete and up-to-date electronic database of all musi-
cal works registered with the Copyright Office. I suspect that pro-
ponents of this solution have very little knowledge of the difficulty and ex-
pense that would be involved in creating an accurate and comprehensive list
of owners of copyrights in all musical works. Determining who owns the copy-
right in a particular work is not always a simple matter. Someone reviewing
the current Copyright Office records to determine ownership of a particular
work would have to search both the registration records and the records of
documents of transfer that are recorded with the Office. While basic informa-
tion about post-1977 registrations and documents of transfer is available
through the Office’s online indexing system, in any case where ownership of
all or some of the exclusive rights in a work have been transferred it would
be necessary to review the copy of the actual document of transfer maintained
at the Copyright Office (and not available online) to ascertain exactly what
rights have been transferred to whom. Chain of title can often be complicated.
Addresses of copyright owners are not available in the Office’s online indexes.
And the information in the Office’s current registration and recordation sys-
tems could not easily be transformed into a database containing current copy-
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right ownership information. Moreover, neither registration nor recordation of
documents of transfer is required by law; therefore, there are many gaps in
the Office’s records. Where there is a record, it is not necessarily up to date.
It is difficult to fathom how the Office could create an accurate, reliable and
comprehensive database of current ownership of musical works. While the
registration and recordation system works reasonably well when a person is
seeking information on ownership of a particular work, such information
must usually be interpreted by a lawyer (especially if there have been trans-
fers of ownership). The system is not well-suited for the type of large-scale
licensing of thousands of works in a single transaction that is desired by on-
line music services.

Shifting the burden of obtaining the rights to the sound recording
copyright owner. Online music services generally transmit performances or
DPDs of sound recordings that have already been released by record compa-
nies. The record company already will have obtained a license—either directly
from the copyright owner of the musical work that has been recorded or by
means of the section 115 statutory license—for use of the musical work. The
record company may well have already obtained a section 115 license to make
DPDs of the musical work as well, and one would expect that this will in-
creasingly be the case. Because record companies already have substantial in-
centives and presumably have greater ability to clear the rights to the musi-
cal works that they record, consideration should be given to permitting online
music services—who must obtain the right to transmit phonorecords of the
sound recording from the record company in any event—see 17 U.S.C.
§ 115(c)(3)(H)({1) (quoted above in footnote 7)—to stand in the shoes of the
record company as beneficiaries of the compulsory license for DPDs. The on-
line music company could make royalty payments to the record company for
the DPDs of the musical works, and the record company (which might charge
the online music company an administrative fee for the service) could pass
the royalty on to the copyright owner of the musical work. As noted above,
Section 115(c)(3)(I) already appears to permit the record company to license
the right to make DPDs of the musical compositions to other online music
services. Clarification of this provision and expansion to provide for funneling
royalty payments through the record companies might lead to more workable
arrangements.

Creation of a safe harbor for those who fail to exercise properly the
license during a period of uncertainty arising from the administra-
tion of the license for the making of DPDs. Under current law, a person
who wishes to use the Section 115 compulsory license must either serve the
copyright owner with a Notice of Intention if he can identify and locate the
copyright owner based on a search of Copyright Office records or file a Notice
of Intention with the Copyright Office if he cannot so identify or locate the
copyright owner. While the expenses involved in this process may be consider-
able, it is hard for me to agree that there is uncertainty about how to comply
with the license. On the other hand, currently Section 115 exacts a harsh
penalty for those who fail to serve the Notice of Intention or make royalty
payments in a timely fashion: they are forever barred from taking advantage
of the compulsory license with respect to the particular musical work in ques-
tion. I have reservations about creating a “safe harbor” for the making of un-
authorized DPDs during a time when a service has failed to comply with the
requirements of the license, but I believe consideration should be given to af-
fording a service the opportunity to cure its default and use the compulsory
license prospectively, even if the service is liable for copyright infringement
for the unauthorized transmissions made prior to the service’s compliance.

Extension of the period for effectuating service on the copyright
owner or its agent beyond the 30 day window specified in the law.
There is merit in this proposal, especially in light of the current provision
that absolves a licensee from making payments under the statutory license
until after the copyright owner can be identified in the registration or other
public records of the Copyright Office. Difficulties in ascertaining the identi-
ties and addresses of the copyright owners may also justify a more liberal ap-
proach. I could imagine a system that, for example, required a service to serve
the copyright owner with a Notice of Intention within 30 days of the service’s
first use of the musical work or within one year of the time when the copy-
right owner is first identified in the records of the Copyright Office—which-
ever date is later—but with an obligation to make payments retroactive to the
date on which the copyright owner was first identified in the Copyright Office
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records. Under such a system, services would only have to search the Office’s
records once a year in order to avoid liability for failing to have ascertained
that a copyright owner’s identity has become available in the Office’s records.

¢ Provision for payment of royalties on a quarterly basis rather than
a monthly basis. It is my understanding that most licenses negotiated with
copyright owners under Section 115 (e.g., the licenses given by the Harry Fox
Agency in lieu of actual statutory licenses) provide for quarterly payments
rather than the monthly payments required under the compulsory license. It
is also my understanding that one of the reasons for the statutory require-
ment of monthly payments, as well as some of the other statutory require-
ments, was a determination that use of the compulsory license should only
be made as a last resort, and that licensees should be encouraged to obtain
voluntary licenses directly from the copyright owners or their agents, who
would offer more congenial terms. Users might find a requirement of quar-
terly payments rather than monthly payments to be beneficial, but copyright
owners presumably would prefer to receive their payments more promptly;
moreover, if a licensee defaults on payment, a quarterly payment cycle would
be more disadvantageous to the copyright owner than a monthly cycle.
Amending Section 115 to require quarterly payments might lead many more
licensees to elect to obtain statutory licenses rather than deal directly with
publishers or their agents. Consideration should be given to whether that
would be desirable.

e Provision for an offset of the costs associated with filing Notices with
the Office in those cases where the copyright owner wrongfully re-
fuses service. In general, I believe that persons using a statutory license
should bear the cost associated with obtaining the license. However, if the
copyright owner has wrongfully refused to accept service of a Notice of Inten-
tion, there is something to be said for the notion of shifting those additional
costs incurred by the licensee as a result of the wrongful refusal.

In general, I do support the music industry’s attempt to simplify the requirements
for obtaining the compulsory license and its desire to create a seamless licensing
regime under the law to allow for the making and distribution of phonorecords of
sound recordings containing musical works.

However, the need for extensive revisions is difficult to assess. Prior to the pas-
sage of the DPRA, each year the Copyright Office received fewer than twenty no-
tices of intention from those seeking to obtain the Section 115 license. Last year,
two hundred and fourteen (214) notices were filed with the Office, representing a
significant jump in the number of notices filed with the Office over the pre-1995 era.
Yet, the noted increase represents only 214 song titles, a mere drop in the bucket
when considered against the thousands, if not hundreds of thousands, of song titles
that are being offered today by subscription music services. While we acknowledge
that this observation may merely reflect the reluctance of users to use the license
in its current form to clear large numbers of works, as well as the fact that users
may file with the Office only when our records do not provide the identity and cur-
rent address of the copyright owner, it may also represent the success of viable mar-
ketplace solutions.

Certainly we have heard few complaints about the operation of Section 115 in the
context of the traditional mechanical license. To the extent that reform of the license
is needed, it may be that the traditional mechanical license should be separated
from the license for DPDs, and that two different regimes be created, each designed
to meet the needs of both copyright owners and the persons using the two licenses.

In any event, the critical issue centers on clarifying the scope of the compulsory
license in the digital era. I have outlined only a few possible approaches to reform
of the Section 115 compulsory license. While there is a clear need to correct some
of the deficiencies in Section 115, I believe that it is important for all the interested
parties—copyright owners, record companies, online music services and others—to
work together to evaluate various alternative solutions in the coming months. I com-
mend you, Mr. Chairman, for convening this hearing to discuss the problems associ-
ated with the use of the Section 115 license in a digital environment, and I look
forward to working with you, members of the Subcommittee, and the industries rep-
resented at this table to find effective and efficient solutions to make the Section
115 compulsory license available and workable to all potential users and strike the
proper balance between their needs and the rights of the copyright owners.
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Mr. SMITH. Thank you, Ms. Peters.
Mr. Potter.

STATEMENT OF JONATHAN POTTER, EXECUTIVE DIRECTOR,
DIGITAL MEDIA ASSOCIATION

Mr. POTTER. Thank you, Mr. Chairman, Mr. Berman, and Mem-
bers of the Subcommittee, for the opportunity to speak this morn-
ing about the importance of reforming Section 115.

This Subcommittee leads the battle against piracy, and we ap-
plaud your promotion of enforcement and education. Today’s hear-
ing focuses on the third, most powerful weapon against piracy: the
marketplace, where royalty-paying DiMA companies like AOL,
Apple, Microsoft, Yahoo, and RealNetworks compete every day
against online black markets.

Millions of people who lawfully enjoy and purchase music online
illustrate the power of consumer choice and of offering great music
with flexible usage rules and fair prices. But we need to do even
better. And we need your help to modernize Section 115, to ensure
that our services and the creators to whom we pay royalties prevail
against scofflaw alternatives.

115 reform can be summarized in three points: First, why the
Section 115 mechanical compulsory license, which should promote
the growth of music markets and royalties payments, instead is in-
hibiting legal royalty-paying online media services. Second, why
the private market for music publishing rights does not effectively
substitute for the 115 license. And third, how Congress can stream-
line and clarify the law to benefit songwriters, music publishers,
record companies, online services, and consumers, all while helping
to curb piracy.

First, license and payment administration reform. Online serv-
ices must clear licenses for hundreds of thousands of songs owned
by more than 40,000 publishers. In an age of digital databases and
online banking, it seems silly to require card file searches to iden-
tify copyright owners or to send notices and royalties by certified
mail. We thank Register Peters for announcing today that some ad-
ministrative processes will be streamlined. And we urge you to pro-
vide the Register authority to fully improve these licensing rules.

The scope of the 115 license also needs clarification. It is uncer-
tain whether 115 authorizes only the copies of songs that are deliv-
ered to consumers, or also the copies that are a necessary part of
the distribution process, such as server copies. And it is also uncer-
tain whether 115 can authorize subscription services.

Most difficult is the risk associated with streaming services that
perform songs on demand to subscribers who pay a monthly fee.
Online music services pay performance royalties to ASCAP, BMI,
and SESAC for this activity; but music publishers assert that these
performances also implicate mechanical reproduction rights.

Since August 2001, Register Peters has publicly agreed with
DiMA that only one right and royalty are implicated. However, be-
cause the Copyright Act has strict liability standards and very ex-
pensive statutory damages, some companies, including our mem-
bers, have agreed to pay double royalties as litigation insurance.
This is wrong. And we ask you to clarify in legislation that a sec-
ond royalty is not due.
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My second point is that, contrary to others’ suggestion, the pri-
vate market cannot solve the 115 administration or statutory li-
cense scope issues. The Harry Fox Agency licenses only about 65
percent of available music. So even if Harry Fox, RIAA, and DiMA
resolved all issues privately, 35 percent will remain stuck in the
dysfunctional 115 licensing regime.

Also, though HFA functions for many publishers as an issuer of
variations of the compulsory license, it has stood as a gatekeeper,
without guidance from courts or the Congress, deciding on a vol-
untary basis whom to license, on what terms, and whether to offer
less rights than are available under Section 115, or to insist on
more rights than the law requires. Moreover, HFA refuses to dis-
close in advance what works and what rights it can license. And
then it denies about 50 percent of all license requests that are sub-
mitted by online services.

Conversely, ASCAP and BMI license all comers for all musical
works in a user-friendly manner. You sign a form; you get licensed.
You play by the rules, and you will not be sued for infringement.

Third, since private markets cannot provide effective solutions,
DiMA suggests legislation as follows: Authorize full modernization
of the 115 process, including electronic searches, notice, and pay-
ments. Additionally, good-faith licensees who try to pay royalties
deserve safe-harbor protections against infringement liability.

Second, modernize 115 so it licenses all reproduction associated
with online distribution, including server and network copies.

Third, confirm that online performance services do not implicate
a second right or royalty, and that limited download subscription
services are covered by Section 115.

Fourth, provide a percentage-of-revenue royalty option which will
promote product and service innovation, including more anti-piracy
options.

And finally, the Subcommittee should consider a statutory blan-
ket license for the entire music repertory. An agent like ASCAP,
or the Harry Fox Agency, if it chooses, could efficiently license all
compositions and accept industry royalties to all copyright owners.
A blanket license would enable services to launch without litigation
risk, and ensure prompt royalty payments and distributions, which
benefits music publishers, composers, and songwriters.

Mr. Chairman, DiMA looks forward to working with you, with
Mr. Berman, with Register Peters, and my colleagues at the wit-
ness table and others, toward a more workable, efficient, and mod-
ern mechanical compulsory license. Thank you.

[The prepared statement of Mr. Potter follows:]

PREPARED STATEMENT OF JONATHAN POTTER

Mr. Chairman, Representative Berman, and Members of the Subcommittee:

Thank you for inviting me to testify today on behalf of the innovative, royalty-
paying online music services offered by DiMA member companies, including by
AOL, Apple, Microsoft, MusicMatch, Napster, RealNetworks, and Yahoo!. DIMA
companies’ success is critical to America’s music industry, so I appreciate the oppor-
tunity to share the great strides that our companies have made toward building at-
tractive royalty-paying online music services. More importantly, however, I will
highlight how Section 115 of the Copyright Act—which should be a building block
of online music services’ growth—instead remains the most significant roadblock im-
peding our industry’s progress, and how this Subcommittee might consider updating
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the law to benefit all the relevant constituencies—artists, publishers, recording com-
panies, online services, and consumers.

DiMA members express their appreciation to Chairman Smith and Representative
Berman for focusing the Subcommittee on curbing copyright piracy through a bal-
anced approach that combines enforcement of the laws and public education. DIMA
agrees with the Subcommittee that enforcement and education are critical founda-
tions of any effort to deter piracy of copyrighted works. But, we believe firmly that
piracy cannot be combated successfully unless consumers are offered a better
choice—legal, royalty-paying services that include quality music, flexible usage
rules, great personalization and first-class customer service, all for a fair price. By
modernizing Section 115 of the Copyright Act and by clarifying how it applies to
different types of digital music services, Congress can assist DIMA companies and
the music industry compete against and curb piracy by ensuring the availability of
the most comprehensive, most attractive royalty-paying offerings.

In recent years this Subcommittee has responded several times to promote the
business and legal environment of legitimate online services. A statutory license was
provided for webcasters in 1998, and the Small Webcasters Settlement Act was en-
acted in 2002. Both of these measures established a relatively stable legal environ-
ment for webcasting, and stimulated the creation of thousands of Internet radio sta-
tions. Most recently this Subcommittee moved CARP reform legislation through the
House and DiMA hopes this legislation will soon become law.

In May 2001, three company CEOs, representing the online media and recording
industries, testified before this Subcommittee that music publishing licenses were
the single greatest impediment to launching great online music services. In Decem-
ber 2001 Register of Copyrights Marybeth Peters testified that music publisher rep-
resentatives were taking advantage of legal uncertainties with respect to the appli-
cation of § 115 to new digital services and were aggressively demanding licenses for
services already licensed by other collecting societies. Register Peters urged Con-
gress to fix the problem by amending the law

In the same December 2001 hearing, Messrs. Ramos and Sherman also testified,
but from a different songbook. They promoted a so-called “landmark” agreement be-
tween the recording and music publishing industries and The Harry Fox Agency,
that they claimed would solve the problems identified in the May 2001 hearing and
permit new subscription services to launch, gain publishing licenses easily and on
a nondiscriminatory basis, and curb piracy.

As the Subcommittee is aware, there has been recent good news in the online
music industry. Every month tens of millions of Americans visit AOL Music, the
iTunes Music Store, Rhapsody and the RealNetworks Music Store, Napster,
MusicMatch, Yahoo Music and MSN Music. These services stream more than 500
million songs and videos every month, sell more than two million downloads each
week.

But again we are before this Subcommittee discussing how the outdated Section
115 of the Copyright Act continues to retard the success of online services. Although
the online music situation has improved, it is not good enough—for songwriters,
music services, record companies or, we hope, for Congress. What is holding back
online music services today is the same impediment of three years ago: the inability
of legal music services to easily obtain and pay for clear, certain, risk-free music
publishing licenses, notwithstanding nearly 100 years of federal policy which favors
clarity, simplicity, and straightforward licensing.

Congress established the Section 115 compulsory “mechanical” reproduction li-
cense in 1909 to facilitate the licensing of musical works for piano rolls. Congress’s
goal at that time, and during the 100 years since, has been to promote the develop-
ment of new music markets by making copyrighted compositions widely available,
while also ensuring that copyright owners are aware of uses of their work and that
royalties are paid.

Fast-forward almost 100 years and the underlying goals and principles remain the
same. Royalty-paying online services are precisely the type of new music market
that Congress intends to promote; and the Section 115 compulsory mechanical li-
cense could and should be playing an important role in building online music serv-
ices with broad catalogs and the ability to compete with online black markets. Un-
fortunately, Section 115 is not very useful to online services, because (i) the licens-
ing process is unworkable for digital music services; and (ii) its ambiguous scope
causes uncertainty, risk, and excessive double-dip royalty payments.

The § 115 licensing process is dysfunctional because:

(a) it imposes outdated paper-based and traditional mailing requirements that
hinder prospective licensees’ ability to efficiently identify copyright owners,
license their works and pay them royalties. While these systems may have
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been acceptable for licensing a few works at a time for compact discs, they
cannot support the launch of a new online music service with a catalog of
hundreds of thousands of songs;

(b) its licensing and pricing standards were designed for simple physical, man-
ufactured products, and simply are not feasible in the world of digital dis-
tribution;

(c) its requirements are scrupulously precise and its penalties for noncompli-
ance are harsh. Failure to comply strictly with these cumbersome require-
ments not only subjects a service to infringement liability, it also disquali-
fies a service form obtaining a compulsory license to that work forever. And
do not underestimate the chill in the online music industry created by the
Copyright Act’s combination of a strict liability standard with extraor-
dinarily high statutory penalties. Though intended to protect copyright
owners and to be used against pirates, this combination of strict liability,
high monetary penalties and a detailed, outdated statute is promoting fear
and paralysis rather than innovation and new markets.

There are several disagreements about the scope of §115’s application to legal,
royalty-paying digital music services:

(a) there is disagreement about whether on-demand Internet radio services
which merely perform music require mechanical reproduction licenses,
though they do not permit users to make or possess any reproduction;
DiMA and the Register of Copyrights believe that on-demand performances
may justify a higher performance royalty than pre-programmed radio serv-
ices (and ASCAP and BMI charge almost a 50 percent surcharge for on-
demand performances), but that the server-based and incidental reproduc-
tions associated with performance services are either royalty-free fair use
or should be exempted from royalties under the ephemeral recording ex-
emption that is provided to terrestrial broadcasters in § 112 of the Copy-
right Act;

(b) there is disagreement about whether the § 115 license extends to subscrip-
tion services, which charge consumers monthly in contrast to download
services that charge per song purchased;

(c) there is disagreement about whether the § 115 license extends to all repro-
ductions that are necessarily made to support distribution of a song, e.g.,
by a download store, or whether incidental network and transient repro-
ductions or server copies require an additional license and payment.

Though the law and its impacts are complex, the overall result of the short-
comings of § 115 are quite simple. This compulsory, guaranteed-to-be-available pub-
lishing license that Congress intended to be a meaningful alternative to direct li-
censes with 10,000 publishers and thereby promote new music markets and gen-
erate royalties to songwriters, is instead so administratively burdensome and of
such uncertain scope that it is no alternative at all, and is undermining rather than
promoting innovation and new royalty-paying markets.

To compete most effectively against online black markets DiMA companies’ music
selection must be comprehensive—we need all the music that a compulsory licenses
promises. To achieve stability and promote innovation, we need clarity with respect
to whether and how § 115 applies to online music business models of today and in
the future.

Several times the compulsory mechanical license has been updated to account for
changing technologies and business models, but the evidence that it needs addi-
tional revision is overwhelming and conclusive. DIMA urges the Subcommittee to
update this law for the next generation new market—innovative online services that
with your support can be commercially successful and the best weapon against pi-
racy.

I. WHAT ARE THE PROBLEMS WITH
THE SECTION 115 COMPULSORY MECHANICAL LICENSE?

A. The license clearance process is so cumbersome as to be dysfunctional

The most apparent deficiencies of the mechanical compulsory license are its ad-
ministrative requirements, which are obligated by the statute and Copyright Office
regulations.

§ 115(b)(1) requires users of compulsory mechanical licenses to “serve notice of in-
tention [to use the compulsory license] on the copyright owner” prior to a musical
work’s use (emphasis added). Regulations require copyright owners to receive actual
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advance notice of the intended use of a work by certified or registered mail. How-
ever,

e Finding copyright owners can be almost impossible. Only about 20 percent of
musical works are registered in the Copyright Office; many are not registered
until several months after publication; and registrations are rarely updated
when ownership rights are transferred.

For pre-1978 works, copyright owner information is available only on card
files that must be searched manually in the Copyright Office on a song-by-
song basis.

If a copyright owner is identified, the licensee must notify the owner using
a 2-page form for each individual composition, and send the form and then
monthly statements of use and royalty checks by certified or registered mail.

If the copyright owner cannot be located users must file a similar 2-page form
in the Copyright Office, and pay a $12 administrative fee per composition.
This fee is prohibitively expensive considering that typically 25% of copyright
owners cannot be located, meaning a comprehensive online service might
have to pay the fee (and fill out the form) hundreds of thousands of times.

The process of identifying and providing notice to a copyright owner, or deter-
mining that notice is not possible because there is no registration data or the data
is incorrect, might take several weeks per copyright. This is not helpful when a
service is competing against online black markets that have no licensing costs, no
marketing costs, no content acquisition costs, and have made the song available
while the royalty-paying service is still filling out forms and sending registered mail.

At minimum, even merely as a matter of government oversight, modernization
and customer service, there is no escaping that this licensing process does not work.
And if the compulsory mechanical license is to continue to exist, we urge the Sub-
committee to at least ensure that it is administrable, efficient, and employs modern
technology.

E. The scope of 115 does not comport with the necessary manufacturing practices of
the digital download business or the physical recording business.

The antiquated Section 115 undermines online services because it requires that
royalties be paid for every reproduction that is “made and distributed.” This was
reasonable for 90+ years when most observers believed that each reproduction or
phonorecord—a piano role or a vinyl record or compact disc—was intended for dis-
tribution and, thus, deserved a royalty. For online services, however, not every fixa-
tion or reproduction is intended for distribution, because many reproductions nec-
essarily occur in the electronic process of delivering a download.

Read literally, § 115 might mean that reproductions that are not distributed, but
which are necessary to the manufacturing or distribution process (e.g., server copies,
archive copies and network and cache copies and buffer copies), are not eligible to
be licensed pursuant to §115. And if that is the case then digital download stores
and subscription services may be risking crushing infringement lawsuits, because
these technologically necessary copies are not currently being licensed separately
with each of more than 10,000 music publishers.

This is also an issue for the traditional recording industry, whose compact disc
manufacturing process requires production of a so-called “glass master” that the fac-
tory uses to stamp each blank CD into a phonorecord. Does the §115 license, by
implication and based on historical practice, cover this reproduction though it clear-
ly is not intended for distribution?

The risk is even greater for online services than it is for physical CD manufactur-
ers. Product manufacturers might have a waiver and estoppel defense based on dec-
ades of not being sued with respect to the glass master, but online services, whether
independent or owned by traditional record companies, have no such defense avail-
able. The infamous MP3.com and Farmclub lawsuits brought by music publishers
against online music services that had not secured reproduction rights licenses for
their server copies, are evidence of the enormous swords that the current Copyright
Act has handed to publishers to shut down new services that have not complied
with the publishers’ views about what licenses are required for server copies.

Congress could not possibly have intended that a compulsory license must be ac-
companied by a direct license for the very same work with respect to the very same
activity; otherwise the compulsory license would have no value at all. This, however,
is the absurd result if the § 115 license does not cover all necessary reproductions
made in the process of manufacturing the reproductions that are intended for dis-
tribution.
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F. It is Unclear Whether or How § 115 Applies to Subscription Services and their
Specific Offerings.

Today—more than two years after they were the subject of the “landmark” HFA-
RIAA agreement that was to have solved associated publishing disputes—the activi-
ties at the heart of today’s online music subscription services remain burdened by
controversy and disagreement about what rights they implicate and what licenses
are necessary.

Generally these services (which may be of particular interest to the Subcommittee
because they are at the heart of the new legal university-based services) incorporate
tw((i) s)eparate products—limited downloads and on-demand streams (or on-demand
radio).

With respect to on-demand streaming services, music publishers claim a mechan-
ical right is implicated by the server copies and other reproductions of the composi-
tion which are merely intended to facilitate the licensed performance (which gen-
erates performance royalties, e.g., to ASCAP, BMI or SESAC). In this instance the
publishers’ mechanical right claims are not associated with distribution of a song,
but rather because they claim that on-demand streams substitute for distributions
that would have generated mechanical royalties. This analysis absurdly would obli-
gate on-demand streaming services to pay two royalties to the same publishers for
a single activity, although the performance rights organizations are already receiv-
ing a 50% surcharge for on-demand performance royalties as compared to pre-pro-
grammed Internet radio. Nevertheless, the double-dip royalty has been agreed to by
the recording industry in the RIAA-HFA agreement. Fortunately the Copyright Of-
fice has maintained a principled position in this dispute, and in 2001 recommended
that Congress clarify that performance royalties pay completely for on-demand per-
formances, and that mechanical royalties should not be obligated by Internet radio
performances, including by on-demand performances.

Another issue concerns whether limited downloads (which are generally locked on
a consumer’s PC hard drive and are usable only for a period covered by a subscrip-
tion fee) are licenseable under § 115(g)(4), which applies to phonorecords made for
the purpose of distribution by “rental, lease or lending.” The Harry Fox-RIAA agree-
ment explicitly covers subscription services under § 115, but DIMA companies report
to me that some publishers have disagreed with that view. If Congress wishes for
innovative distribution services to flourish, including those that are explicitly and
effectively substituting for online black markets, then clarification would be helpful.

Questions have been raised as the applicability of § 115(g)(4) to subscription serv-
ices generally, perhaps because the subscription payment is not tied to a specific
work that is being licensed. Here again we urge the Subcommittee to clarify the law
based on simple goals that have withstood the test of time—promoting new markets
and assuring payment of royalties. By focusing on these goals DiMA believes these
scope issues will be resolved favorably, both for innovative royalty-paying services
and the creators whose works are winning consumer loyalty.

G. Requiring royalties to be calculated on a penny-rate and per-work basis is overly
restrictive in a dynamic market when consumer offerings and prices are changing
dramatically to meet demand

In the 1976 Act § 115(c)(2) required licensees to pay royalties of 2%4 cents for each
work embodied in a phonorecord, and authorized future rate adjustments to be ne-
gotiated or determined by arbitration. In the almost 30 years since the rate has al-
ways been set at a fixed penny-rate for each work embodied in a phonorecord. To-
day’s rate is 8.5 cents per work; in 2006 the rate will increase to 9.1 cents per work.
This fixed-rate per-work royalty rate calculation creates several problems in today’s
music dynamic music industry.

The most significant problem is that the rate structure cannot adapt to products
and services that are changing in response to consumer demand and in an effort
to inhibit piracy. Calculating royalties on a per-work or per-reproduction basis was
reasonable during the several decades when albums and CDs included a fixed num-
ber of reproductions of songs. Today, however, copy-protected and copy-limited CDs
and downloads are being offered, but they often include or permit several reproduc-
tions of the work. For example:

e A dual-session CD includes two versions of every song, each version in a dif-
ferent format. This ensures consumer flexibility, e.g., the ability to play the
CD in a traditional CD player and a computer, but it also limits consumers’
ability to use the PC to copy the songs or to convert them into unprotected
formats.

Consumers perceive a copy-protected dual-session CD as a single product
that plays in the same devices as a traditional CD, or perhaps as a product



25

with less value than the traditional unprotected CD that also played in mul-
tiple devices but permitted unlimited copying. Publishers, however,
opportunistically view the dual-session CD as being two reproductions and,
thus, obligating two royalties. Should, however, this CD generate double- or
triple-royalties to publishers because in an effort to stem piracy the CD has
two or three copy-protected reproductions of works rather than a single un-
protected reproduction? Recently the Harry Fox Agency issued its formal
opinion that multiple-session CDs require multiple royalties.

Similarly, an online service could test-market downloads that limit consumers
to making three copies on CD or portable devices, but publishers have sug-
gested that this would require four royalties—one for the original download
and three more for the authorized consumer reproductions. One major record-
ing company has actually prohibited online services from limiting how many
copies of downloaded songs can be made, or sought an indemnification from
the online service, for fear that this anti-piracy limitation would trigger dou-
ble, triple, and quadruple mechanical royalties, or more.

In addition to the royalty issues associated with innovative products and services,
today’s sound recording prices are also innovative—they have dropped dramatically
in response to consumer demand, and in an effort to retain market share in the
competition against piracy. Three years ago CDs with about twelve songs were
priced at $11 wholesale and $16 retail, and mechanical royalties were less than 10%
of the wholesale price. Today downloads are priced at about 70 cents wholesale and
as low as 79 cents retail, and publishers are receiving 12 percent of the wholesale
price and often 10 percent or more of the retail price. In 2006 downloads may be
priced at $1.19, but DIMA companies expect they are just as likely to be priced at
69 cents; only time will tell. Whatever happens to prices, the publishers proportional
share of revenue should not dramatically increase or decrease, but rather should ad-
just along with industry economics.

Regardless of whether the publishers’ interpretation of current law is correct, the
issue for this Subcommittee is whether the law should be amended so as to not even
permit the publishers’ argument that it (a) requires only fixed-price royalties when
all other prices are changing dramatically; and (b) imposes multiple royalties solely
because the publishers works are being protected against unauthorized copying; and
(c) creates risk rather than certainty whenever a new technology or business model
(e.g., limited downloads and on-demand streams) is developed. And more generally,
is § 115 designed to promote new legal markets by simplifying the payments of roy-
alties, or to promote piracy by requiring multiple royalties, fixed price royalties and
increasing risk?

II. THE HARRY FOX AGENCY DOES NOT OFFER A SERVICE THAT ADEQUATELY
SUBSTITUTES FOR A WELL-CRAFTED ADMINISTRABLE § 115 LICENSE.

Some may claim that the §115 license is outdated and irrelevant, and that the
Harry Fox Agency licenses the same mechanical right more efficiently. The facts
prove otherwise.

First, Fox licenses only between 60 and 65 percent of available compositions, com-
pared to the §115 license which covers 100 percent. If royalty-paying online music
services are to compete with royalty-free online black markets, we need the ability
and right to license 100 percent of the music that is supposed to be available under
a § 115 compulsory license.

Second, a compulsory license is available as a matter of right to all prospective
licensees. By contrast, the Harry Fox Agency—unlike ASCAP, BMI or
SoundExchange—is not required to and does not have the rights to license to all.
When a prospective licensee seeks licenses for a new business model or technology,
even if seeking only to bulk license the rights otherwise available through the § 115
process and willing to pay full statutory royalties, HFA often refuses to license, or
its member publishers do not permit it to license, or licensing is endlessly delayed.
I have personally been told by a senior HFA executive that if an innovative business
developer wants a license, she must be prepared to demonstrate the strength of the
idea, the financial strength of the company, and to negotiate a royalty rate. This
does not sound like ASCAP, BMI or SoundExchange, who post their license forms
on public websites in an effort to attract licensees with a simple and nondiscrim-
inatory process.

Third, HFA is capable of providing a license that has rights equivalent to § 115
rights, but it also can and does offer more rights or less rights when it suits its own
institutional interests or those of its member publishers.
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e In a widely-reported litigation between music publishers and the Universal
Music Group concerning UMG’s Farmclub online music service, billions of dol-
lars in statutory damages were implicated when the court found that UMG’s
licenses from HFA did not include all rights that were otherwise available
under § 115, but rather included fewer rights. If the largest recording com-
pany in the world and all of its sophisticated lawyers were confused by HFA
and § 115, and as a result inadvertently infringed copyrights in approximately
25,000 songs, the existing §115 is obviously flawed for the online music in-
dustry and HFA is obviously not the solution.

e The reverse occurred several months later, when the recording industry
sought to avoid future infringement suits and Farmclub-like litigations by
signing an agreement with HFA that would provide the rights that otherwise
would be provided under §115. In this instance HFA refused to provide a li-
cense for only the rights available under § 115, and instead required the re-
cording industry to also license and pay for non-existent mechanical rights as-
sociated with on-demand streaming—license terms that the recording indus-
try did not want and that the Register of Copyrights has said are not nec-
essary.

Fourth, even when HFA cooperates in licensing online services, and commits to
expedite license clearances and provide legal certainty, it fails to provide the quality
of service that business requires, and that Congress should expect, from a compul-
sory licensor. Consider the following:

e HFA refuses to disclose to licensees which publishers it represents except on
a song-by-song basis in response to a formal license request. This secretive-
ness is contrary to common business practice, when a seller or licensor ea-
gerly discloses what is available so as to attract purchasers or licensees.

e Moreover, every publisher retains the right to withdraw works from any HFA
license. This creates significant hardship among licensees who rely on HFA,
only to later have works withdrawn from their available catalog.

e When a service submits a license request and a list of compositions to HFA
the response often takes 1-2 weeks, or longer. The response typically has
three categories—songs that are licensed, songs that are not in the HFA cata-
log, and “we don’t know.”

e In the two and a half years that record companies and online services have
been operating pursuant to the RIAA-HFA agreement, the experience of our
members and other licensees has been that 40-60 percent of the millions of
licenses requested have been denied, either because the songs are not in
HFA’s repertoire or, more frequently, because HFA cannot determine whether
they are or not in the HFA repertoire. According to HFA’s own responses to
the prospective licensees, the largest majority of license denials are because
the HFA database—even after almost $20 million in recent investment—has
not been able to match the composition data submitted with the license re-
quest—title, composer, album, UPC code, etc—to a particular song. Some
might suggest that online services are submitting faulty data to HFA, but our
members report that the data they submit to HFA is precisely the data pro-
vided to the online service by the record company.

e Even HFA’s confident “yes” responses have included errors, and it is the on-
line services that bear the very high legal risk which results. On hundreds
of occasions, HFA responses to license requests have included false
positives—approvals for compositions that actually are not in HFA’s rep-
ertoire. Why is this a problem? Because a service that relies on HFA’s ap-
proval will immediately make that song available for distribution, and be lia-
ble for infringement under the strict liability standards of the Copyright Act.
There is no safe harbor for well-intended licensees, and HFA’s contract with
licensees does not indemnify licensees, even in the limited situation of false
positives. Moreover, once a service has made available on its website an HFA
“false positive,” current section 115 permanently disqualifies that service from
ever utilizing the §115 compulsory license with regard to that composition.

So unless HFA can license with absolute confidence and legal certainty 100% of
available compositions, and can approve and process licenses expeditiously, without
regard to new technologies or business models and without coercively imposing un-
wanted license terms or denying license terms that are desired, HFA can never be
an adequate substitute for an efficient and comprehensive § 115 compulsory license.
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VI. THE UNWORKABLE AND INEFFECTIVE § 115 LICENSING PROCESS LEAVES LICENSEES
NO CHOICE EXCEPT TO LICENSE THROUGH HFA, AND TO YIELD TO AGGRESSIVE HFA
PRACTICES.

In October 2001, following the stinging infringement verdict against Universal
Music Group in the Farmclub lawsuit, the recording industry signed a license with
the National Music Publishers Association and HFA to enable the launch of licensed
online music services, in a manner that supposedly was free of legal risk. At the
December 2001 hearing of this Subcommittee Messrs. Sherman and Ramos, who
also join me before you today, congratulated their industries for their so-called “mar-
ketplace” agreement that reportedly resolved all the music publishing problems that
theretofore had prevented licensed online music services from launching. However,
as we have discussed above, the agreement solved very few of the fundamental pub-
lishing problems for online services.

This RIAA-HFA agreement is remarkable for several reasons. Most notably, as de-
scribed by Mr. Ramos in that December 2001 hearing, the recording and publishing
industries agreed that the process of producing and delivering “on-demand
streams”—which are, of course, performances—“entail[s] the making and distribu-
tion of copies of musical works and, accordingly, constitute digital phonorecord deliv-
eries (or ‘DPDs’) within the meaning of Section 115 of the Copyright Act.” In other
words, the recording industry agreed that a transitory performance constitutes a
“distribution” of a phonorecord, which heretofore had only been associated with
physical manifestations such as piano rolls, vinyl records, cassettes and compact
discs—and downloads which incorporate a possessory experience.

Hopefully the Subcommittee will agree with the Register of Copyrights, who
opined in the August 2001 Section 104 Study and in the December 2001 hearing
that reproductions made in the technical process of delivering a performance—even
an on-demand performance—are royalty-free fair use (a defense, by the way, that
Universal Music Group did not raise in the Farmclub lawsuit); indeed, Register Pe-
ters suggested that copyright law should be clarified to ensure that such reproduc-
tions are exempted from royalty obligations—just as terrestrial broadcasters’ ephem-
eral recordings are exempted by § 112 of the Copyright Act.

But there is no principled legal basis to conclude—as the publishers and recording
industry did in their agreement—that reproductions associated with the delivery of
performances are “made and distributed” and therefore covered by § 115 only if the
performances are “on-demand” and not if the performances are part of a pre-deter-
mined program. However, no record label or online service that licenses music from
HFA can complain about this unprincipled position, since the Agreement contains
a specific silencer clause that prohibits signatories from disagreeing publicly—in-
cluding before this Subcommittee—with HFA’s imposition of payment obligations for
nonexistent rights.

What the recording industry wanted was to license to online services the right to
offer consumers two new subscription offerings: on-demand streams and tethered
downloads. Tethered downloads are downloads that cannot be removed from the
subscriber’s hard drive. They cannot be copied to a blank CD or an MP3 player or
uploaded to the Internet. The consumer experience is limited compared to a CD, but
the entirety of the song is actually distributed to and then located on the consumer’s
PC. There is no disagreement that tethered downloads are reproductions that are
made and distributed, and therefore are covered by the §115 license. That is the
license that the recording industry sought from the Harry Fox Agency. Yet, HFA
refused to grant them that license, unless they also licensed on-demand streams.

If there had been in place a workable § 115 compulsory license, the recording in-
dustry would have been able to license every composition desired for the tethered
download subscription services, and never would have signed a mechanical license
for on-demand streams that they did not need or want, never paid the Harry Fox
Agency a $2,000,000 advance that was never recouped, and would not still be paying
$83,000/month to extend that unwanted and unnecessary license.

But the reality is that § 115 is antiquated, inefficient, and perhaps legally insuffi-
cient, which left the recording industry no choice but to accept rights they did not
need as the price for the rights they wanted.

As discussed in other parts of this testimony, the results of the HFA license have
been disastrous. Licensees get no advance notice as to what publishers or composi-
tions HFA does or does not represent. More than 50% of license requests have not
been granted. Licensees have paid millions of dollars in advances to HFA, but still
do not know what royalty rate will be charged them. And, there have been no re-
ports that any of the millions of dollars paid by recording companies and online
services to HFA have been paid to songwriters or publishers.
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Of course Messrs. Sherman and Ramos’s rosy predictions of December 2001 have
not come to pass, which is why we are here today. But regardless of the administra-
tive hurdles that continue unabated, it is essential that the Committee now imple-
ment the Register’s recommendation—that transitory performances of sound record-
ings or compositions should not trigger a mechanical license or a reproduction right
or royalty of any kind.

VII. SOLUTIONS ARE AVAILABLE THAT WILL ENSURE FULL COMPENSATION TO
RIGHTSHOLDERS, REDUCE SERVICES’ LEGAL RISK AND PROMOTE INNOVATIVE COM-
PREHENSIVE OFFERINGS THAT CAN EFFECTIVELY COMPETE AGAINST PIRACY.

DiMA appreciates that today’s oversight hearing does not require endorsement of
a single solution, and so I will take this opportunity to suggest several alternatives
that we believe merit this Committee’s consideration. Given the need for online
services to expand to meet consumer demand and to help fight online piracy, we
urge the Subcommittee to rapidly consider the available alternatives and to move
quickly toward a legislative proposal that will make the Section 115 license effective
and efficient. The end result of any of our suggested alternatives would serve to pro-
mote Congress’s historical goals with respect to the § 115 mechanical compulsory li-
cense—simple and straightforward availability of compositions, and assurance of
royalties to songwriters and publishers.

1. Modernize Administration of § 115 License. If the Committee chooses to simply
improve the efficiency of the existing § 115 license, several steps are necessary
and appropriate:

a. Congress should direct the Copyright Office (or a contractor) to create an
electronically searchable database of all known registered copyrighted works.
DiMA and our companies want to pay creators all the royalties that are due,
but copyright owners that cannot be found cannot be paid.

b. End the requirement of separate notices for each song licensed, of paper-
based forms, and of notice and payment by registered or certified mail. In-
stead Congress should authorize batch electronic filing of reports that com-
positions will be used or have been used, have notices transmitted electroni-
cally to registered copyright owners or maintained in the Copyright Office
if works are not registered. Of course, Congress should also authorize timely
and transparent electronic payments of royalties.

c. Today the Copyright Office does not accept payments on behalf of song-
writers and publishers, and if a work is not registered or the registration
not up-to-date, the licensee can use the work royalty-free. Instead, to ensure
that creators are paid by licensees, Congress could direct the Copyright Of-
fice (or an agent) to accept royalties on behalf of Copyright owners whose
works are licensed, with payment to be made when the copyright owner reg-
isters the work or updates registration information.

d. Perhaps most importantly, licensees that have attempted in good faith to
utilize the compulsory mechanical license should not be penalized for the in-
adequacies of the Copyright Office process or the Harry Fox database. Rath-
er, any legislation should provide good faith licensees with “safe harbor” pro-
tection against penalties or infringement liability, so that section 115 be-
comes a tool for mutual benefit, not a trap for the unwary.

2. Modernize the Scope of the § 115 License to Cover “All Necessary” Reproductions
or Phonorecords. As discussed earlier, some have argued a literal interpreta-
tion of Section §115 that covers only phonorecords that actually have been
“made and distributed,” but excludes the physical means used to produce them.
This interpretation, if accepted by a court, would expose to infringement liabil-
ity the glass master and stamper copies that are inherently necessary for the
production of record albums and CDs, as well as the many copies of a work
that necessarily are made as part of the technological underpinnings of a dig-
ital download service. This would undermine 95 years of Congressional intent
to promote the production and distribution of sound recordings that generate
royalties for songwriters and publishers. Clarifying this ambiguity would not
be complicated, and would meaningfully reduce the legal uncertainty associ-
ated with digital distribution.

3. Clarify that § 115 Does Not Apply to Performance Services, and That it Does
Apply to Limited Download Subscription Services. As discussed earlier, the
Harry Fox Agency has aggressively exploited the ambiguities of §115 to de-
mand licenses for on-demand performances, notwithstanding the Register of
Copyrights’ conclusion that no such license is required, and that royalties asso-
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ciated with such performances should be performance royalties rather than me-
chanical royalties. We urge the Committee to act on this recommendation. Ad-
ditionally, clarity regarding the application of §115 to subscription services
generally would be helpful, to confirm the general belief that limited download
subscription services are covered by the § 115 license.

4. Clarify Legal Authority to Set Percentage-of-Revenue Royalties. As discussed
earlier, the availability of a percentage-of-revenue alternative for calculating
mechanical license royalties would provide helpful rate flexibility at a time of
product and service innovation and price fluctuation. Some have expressed con-
cern that publishers’ revenue would be disproportionately reduced in compari-
son to sound recording revenue or consumer electronics revenue. They worry,
for example, that companies might give music away for free in order to sell as-
sociated goods and services, so the revenue bases for calculating publishing
royalties would be substantially reduced. Such a concern is at best hypo-
thetical. This has never been a problem for European publishers, who for sev-
eral decades have calculated mechanical royalties on a percentage-of-revenue
basis. Additionally, for several decades here in the United States—during eco-
nomic booms and busts when broadcast revenue goes up and goes down—pub-
lishers have collected billions of dollars in performance royalties based on per-
centage of revenue calculations.

5. Convert the § 115 license into a blanket license, and conform it structurally with
all modern compulsory and statutory licenses. The mechanical compulsory li-
cense is provided only on a per work basis because in 1909 when the license
was developed, and in 1976 when it was modified, licensees typically licensed
only a handful of compositions at one time in order to produce a piano roll or
composition book or a record album.

Today, however, online services require hundreds of thousands or even a mil-
lion licenses simultaneously, as they compete—against each other and against
online black markets—to offer consumers the most comprehensive music selec-
tion possible. Only with a blanket license can services be confident of non-in-
fringing access to all available music for purposes of lawful commercial dis-
tribution, which is precisely Congress’s goal during the past 100 years. Only
through a blanket license can services launch free of legal risk, which would
free tremendous resources for marketing, customer service, and improving sys-
tems to deliver royalties electronically.

I am not suggesting that the Congress consider granting online music serv-
ices an all-you-can-eat-for-one-low-price license, nor am I suggesting that serv-
ices would avoid providing detailed reports of use to ensure that royalties are
paid accurately to deserving songwriters. Rather I am suggesting that just like
ASCAP, BMI, SoundExchange, and license administration collectives in Eu-
rope, the Copyright Office or its designee simply could grant licenses on a non-
discriminatory basis for the use of all copyrighted compositions for all nec-
essary associated reproductions, contingent upon the regular filing of detailed
reports of how compositions are used and which compositions are used. This
would not transfer the burden of royalty accounting to songwriters, and would
not eliminate the technological problems facing the Copyright Office and HFA
today. But it would enable services to create robust offerings without legal risk,
and to pay more money to songwriters and less to lawyers—and that is a win-
win for America.

Three years ago Mr. Ramos promised this Subcommittee that the Harry Fox
Agency would bulk license, electronically, on a non-discriminatory basis, and enable
online music services to launch without legal distress if they work with HFA. In-
stead HFA licenses only whom they please and when they please, rejects more than
50% of license requests submitted by licensees, hides their database from licensees
that pay millions of dollars to use the repertoire and pay the songwriters that HFA
represents, and causes more risk than it mitigates by aggressively seeking to license
rights that do not exist and by providing false positives when licenses are approved.

It is time for Congress to provide for today’s online music environment the same
rights it provided in 1909, 1976, and what this industry needs—a compulsory me-
chanical license that relieves legal risk to well-intended royalty-paying services, that
promotes new markets for music, and assures royalty payments to songwriters. A
simple, updated, functional risk-free non-discriminatory §115 license would be a
win-win for creators, distributors and consumers.

Thank you.
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Mr. SMITH. Thank you, Mr. Potter.
Mr. Ramos.

STATEMENT OF CAREY R. RAMOS, COUNSEL, PAUL, WEISS,
RIFKIND, WHARTON AND GARRISON, ON BEHALF OF THE
NATIONAL MUSIC PUBLISHERS ASSOCIATION

Mr. RAmOS. Initially, I would like to thank the Chairman, Mr.
Berman, and the distinguished Members of the Committee for the
opportunity to appear here today on behalf of the National Music
Publishers Association.

I thought it might be helpful, for starters, if I explained a little
bit about what NMPA is and what a music publisher is. The Na-
tional Music Publishers Association, which was founded over 80
years ago, is the leading organization representing the interests of
music publishers in the United States.

What is a music publisher? A music publisher is a company or,
in many instances, an individual, that represents the interests of
songwriters by promoting their songs; by publishing their songs in
sheet music; and by licensing the use of their songs for reproduc-
tion and distribution in CD’s, on the Internet, through public per-
formances, and exercising the other rights available under the
copyright law.

I want to stress, the role of the music publisher is to represent
the interests of the songwriter. The music publishing industry, un-
like the record industry, is very unconcentrated. The Harry Fox
Agency, alone, represents over 27,000 music publishers. There are
many music publishers who, as I said, are individuals. In fact, they
are songwriters who have set up their own music publishing com-
panies to represent them in licensing their music. That is a very
common practice in the industry.

And the typical arrangement between the songwriter and the
music publisher is a split of all the licensing royalties that are re-
ceived. Today, the average, I would say, is about three-quarters
going to the songwriter, and a quarter going to the music pub-
lisher. Obviously, in the case of the songwriter who has his own
music publishing firm, they would collect 100 percent.

But when we talk about royalties here today, most of these royal-
ties are going to the music publisher—forgive me, are going to the
songwriter. And most of the costs associated with running systems
to make licenses available are borne by the songwriter. That is im-
portant to keep in mind.

In that respect, I'd just like to give a little bit of economic con-
text. There’s a lot of discussion here about law, but what’s actually
going on in the marketplace? To date, the Harry Fox Agency, which
licenses over 90 percent of the commercially significant music that
is distributed in the United States—and I emphasize commercially
significant, because there are lots of obscure songs out there which
Harry Fox may not represent. To date, the Harry Fox Agency has
collected $2.6 million for digital distribution of music on the Inter-
net, total to date. That is less than 0.2 percent of all the collections
by the Harry Fox Agency. Most of the HFA’s collections are for
physical delivery. So far, this has been a very small part of their
business.
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iTunes, which reports that it has made 30 million downloads
since it was launched last April, has paid Harry Fox $150,000, or
Harry Fox has received $150,000. Those licenses are going through
the record companies. That’s how much that Harry Fox has re-
ceived so far. Harry Fox expects to receive much more. And this is
the main message that the music publishers, the music publishing
industry, has today for the Committee. They believe in the Inter-
net. It is in their commercial interest to license their songs, be-
cause they don’t distribute music. Unless they grant licenses, they
won’t collect royalties; they won’t make any money.

They have been working as hard as they can to make music
available on the Internet, to increase that $2.6 million, that 0.2
percent, to a much more significant figure. They are committed to
doing that. And the Harry Fox Agency has adopted a number of
significant changes, which would not be reflected in the law be-
cause they’re done in the private marketplace, to achieve that.

They do bulk licensing. They do not license on a song-by-song
basis; they do bulk licensing. They do it electronically. They don’t
require you to mail the application; they do it electronically. They
have a quick turnaround, which they have shortened in recent
months to 4 hours on a license request. They have agreed in the
case of co-owned works to license the entire work, even if they do
not represent all of the co-owners; a major concession that is an ex-
pensive and potentially risky issue for them to undertake, but they
have stepped up to the plate and done that.

The Harry Fox Agency, as I have said, is committed to making
a wide array of music available on the Internet and to work on a
private marketplace basis to achieve those results. It’s doing that
now and, as I said, it has every reason to continue doing so. Thank
you.

[The prepared statement of Mr. Ramos follows:]

PREPARED STATEMENT OF CAREY R. RAMOS

Mr. Chairman, Mr. Berman, and Members of the Subcommittee, thank you for
this opportunity to testify on behalf of the National Music Publishers’ Association
(NMPA) on the “Mechanical Compulsory License” under section 115 of the Copy-
right Act. NMPA is the principal trade association representing the interests of
music publishers in the United States. The more than 800 music publisher members
of NMPA, along with their subsidiaries and affiliates, own or administer the major-
ity of U.S. copyrighted musical works. For more than eighty years, NMPA has
served as the leading voice of the American music publishing industry—from large
corporations to small businesses—before Congress and in the courts.

The Harry Fox Agency (“HFA”) is the licensing affiliate of the NMPA. It provides
an information source, clearinghouse and monitoring service for licensing musical
copyrights, and acts as licensing agent for more than 27,000 music publisher prin-
cipals, which in turn represent the interests of more than 160,000 songwriters

BACKGROUND

Enacted in 1909, the Mechanical License is the oldest statutory license in copy-
right law. This statutory mechanism allows commercial users of nondramatic musi-
cal works to invoke the compulsory license and reproduce and distribute such works
at a royalty rate set by the statute, as long as the terms and conditions of section
115 are followed. The 1909 Act set the statutory rate at 2 cents per song, and this
rate did not change for 679 years, when Congress added a rate-adjustment mecha-
nism for the statutory rate. Since that time, the statutory rate has increased—usu-
ally by industry negotiation—and today stands at 8.5 cents per song. If the mechan-
ical right statutory rate had increased commensurate with the Consumer Price
Index, the rate today would be 37 cents per song. At 8.5 cents, the current “mechan-
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ical rate” thus represents a substantial bargain as compared to the rate set by Con-
gress in 1909.

While the 8.5 cents statutory rate acts as a ceiling, it does not act as a floor.
Music copyright owners are free to negotiate lower rates with users of copyrighted
musical works, and often do. In some instances, contractual provisions such as “con-
trolled composition clauses” in the recording contracts of certain artists require the
composers of musical works to accept 75% or less of the statutory rate. As a result,
the average actual rate paid for musical works is significantly less than 8.5 cents
per song.

The most significant recent amendment of section 115 occurred in 1995, when the
Digital Performance Right in Sound Recordings Act confirmed that the reproduction
and distribution rights of music copyright owners are implicated—and the statutory
compulsory license is available—when a phonorecord is transmitted electronically by
a “digital phonorecord delivery” (“DPD”). Unfortunately, while Congress and the
music industry assumed in 1995 that the Internet would provide an exciting new
medium for the distribution of music, the environment turned sour in 1999 with the
launch of the Napster service. Since then, unfortunately, piracy has dominated
Internet distribution of music. No royalties from these “peer-to-peer” transmissions
of copyrighted musical works are received by authors, songwriters, and music pub-
lishers. Since 1999, when Napster was launched, music publishers have seen their
mechanical royalties plummet by 22 percent.

Although unauthorized P2P services continue to dominate Internet delivery of
music, the recent launch of Apple’s iTunes service—and other paid download serv-
ices—has finally begun to fulfill the promise that the Internet offered as a legiti-
mate marketplace for music. NMPA and its members are excited about these new
services and strongly support their efforts.

It should be emphasized that our members have every economic incentive to issue
as many licenses to new, legitimate Internet music services as possible. It is only
through license agreements that our members are compensated. As of today, NMPA
has issued over 1.75 million licenses for musical works to 39 different companies
offering digital musical services. These licenses represent the vast majority of musi-
cal works for which there is any meaningful level of consumer demand.

Pursuant to the 1995 Act, NMPA and RIAA negotiated an agreement in 1997
whereby “digital” rates and terms for “downloads” of musical works would mirror
the rates for “physical phonorecords” sold between January 1, 1998 and December
31, 2007. In the Fall of 2001, NMPA, HFA and RIAA negotiated a second agree-
ment, under which the two sides agreed that: (1) compulsory licenses under section
115 would be made available to subscription services offering “limited downloads”
and “on-demand streams” of musical works, and (2) the subscription services could
launch their businesses at the time of the agreement and pay royalties in the future
when royalty rates for such transmissions were set. HFA has entered into similar
subscription licensing arrangements with Full Audio, Listen.com the new Napster.

CARP REFORM BILL

Mr. Chairman and Mr. Berman, we thank you for your help in drafting and ad-
vancing the “CARP Reform” bill to passage in the House. There are many changes
in this legislation that are helpful to music publishers, through both a reform of the
general “arbitration” style of rate- setting and distribution of royalties and various
technical amendments to section 115.

PRESENT EVALUATION OF SECTION 115

In the view of NMPA, no additional legislative changes to section 115 are nec-
essary at this time. The basic principles of the section 115 compulsory license re-
main reasonable and appropriate, even in the digital era. In exchange for the guar-
anteed right of music users to reproduce and distribute nondramatic musical works,
music copyright owners are guaranteed a return on their works (currently 8.5 cents
per song, or up to $1.04 for a 12-song album that typically retails for $15). A rate-
adjustment mechanism promotes voluntary agreements among music copyright own-
ers and those who would use their works commercially, while affording “the copy-
right owner a fair return for his creative work” pursuant to the various factors
under section 801(b)(1)). These principles make as much sense in the digital era as
they did in the physical phonorecord era.

The recent success of iTunes confirms that current law is not an impediment to
consumer demand for digital delivery of music when a commercially viable product
is made available. In the last few years, this committee has heard from critics of
section 115 that the unwieldy music publisher community impedes the mass licens-
ing of music, and thus the electronic availability of wide ranges of music. These crit-
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ics have suggested that amendments to section 115 would facilitate cheaper and
faster access to musical works, and thus greater public acceptance of lawful sources
of digitally-transmitted music. The recent success of iTunes shows, however, that
the critics of section 115 should have spent less time lobbying Congress and more
time developing products that U.S. consumers of music actually desired. The cre-
ators of iTunes appear to have figured out what U.S. music consumers actually
want—easy access to and reasonable prices for downloads from vast libraries of on-
line music.

The Harry Fox Agency, the licensing arm of NMPA, represents over 27,000 music
publishers. It has invested enormous sums of money on IT improvements in the past
few years to ensure that large-scale electronic licensing is a reality. Tremendous
strides have been made in the last few years. The available catalogue is well in the
hundreds of thousands of musical works. And it will continue to grow.

A CAUTIONARY NOTE

There is a great economic incentive for industries to encourage Congress to en-
dorse by legislation the technological “flavor of the month.” Given section 115’s
prominent role in licensing music over the Internet and via other new technologies,
copyright policy-makers should be particularly cognizant of the rapid technological
change in this arena. Let me give a concrete example.

Under Section 104 of the DMCA, the Copyright Office was directed to write a re-
port on the impact of recent copyright law amendments on electronic commerce and
technological development. The Copyright Office transmitted this report in August
of 2001, and one of its recommendations was to exempt from the reproduction right
“temporary buffer copies that are incidental to a licensed digital transmission of a
public performance of a sound recording and any underlying musical work.” The Of-
fice noted that it had been persuaded by webcasters that such copies had “no eco-
nomic value.”

There are both legal and technological problems with the Section 104 Report.

Legal Flaws. The Report predates our subscription services agreements with
RIAA, Listen.com and others and, unlike those agreements, does not distinguish be-
tween on- demand and radio-style streaming. This is a critical distinction. To the
extent that the Report recommends a statutory exemption from mechanical licens-
ing for radio-style streaming, we respectfully submit that no exemption is needed.
Publishers have never required, and have now expressly agreed not to require, me-
chanical licenses for such streaming. To the extent that the Report may be con-
strued to seek a statutory exemption for on-demand streaming, however, such legis-
lation would seriously impair the copyright in musical works and deprive song-
writers and music publishers of a vital source of licensing income.

The Report correctly concludes that streaming involves the copying of musical
works. The “aggregate effect” of streaming, it states, “is the copying of the entire
[musical] work.”*

The Report, however, then proceeds to consider whether so-called “buffer” copies
made in the course of streaming are nevertheless a “fair use” of copyrighted music.
Applying the factors codified in Section 107 of the Copyright Act, the Report con-
cludes that, because two of the four factors (the transformative nature and economic
value of the use) favor the user rather than the copyright owner, a “strong case”
could be made that the making of a “buffer” copy in the course of streaming is a
fair use not subject to the payment of royalties.2 The law is crystal- clear, however—
and the Report acknowledges—that the doctrine of fair use “is limited to copying
by others which does not materially impair the marketability of the work which is
copied.”3 In conducting the fair-use analysis, the law requires that consideration be
given to whether, “if [the use] should become widespread, it would adversely affect
the potential market for the copyrighted work.”4 Here, there can be no question
that on-demand streams—which allow consumers to choose the songs they want,
when they want to hear them—will displace record sales, and therefore directly af-
fect “the marketability of the work that is being copied,” or the “potential market
for the copyrighted work,” so as not to qualify as a fair use. Under these cir-
cumstances, it defies economic reality to say that ‘buffer” copies are fair use. Indeed,
it would do violence to the fair use doctrine to do so.

1Report at 132.

2Report at xxiv.

3Report at 138 (quoting Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 566-
67 (1985)).

4Report at 139 (quoting Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 449-50
(1984)).
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The potential for the on-line delivery of music to displace record sales, in fact, was
Congress’s principal concern in enacting the Digital Performance Right in Sound Re-
cordings Act of 1995 (the “DPRA”). The legislative history of the DPRA states that
the Act was intended to respond to the concern that “certain types of subscription
and interactive audio services might adversely affect sales of sound recordings and
erode copyright owners’ ability to control and be paid for the use of their work.”>
Or, in the words of then-Register of Copyrights Ralph Oman, “[W]ill what you call
the ‘celestial jukebox’ replace Tower Records and the corner outlet stores and their
glitzy stock of CD’s, tapes, and records?” ¢

Chairman Sensenbrenner put it this way: “[NJew interactive services are being
created which allow consumers to use their TV’s and computers to order any record-
ing at any time. These subscriber services threaten sales of CD’s, records and
tapes.” 7

The Report did not consider on-demand streams in its analysis. It appeared to ad-
dress only radio-style webcasting (for which, as noted, we do not seek mechanical
licenses in our agreements with the RIAA and similar services). Given the direct
and substantial impact that on- demand streaming will have on record sales, there
is no basis for concluding that “buffer” copies made in the course of streaming a
song on demand are a fair use of the underlying copyrighted work.

Finally, the fair use doctrine is ill-suited to the inquiry and analysis undertaken
by the Report here. It is an equitable doctrine, to be applied in fact-specific cir-
cumstances. To apply it broadly, without the benefit of a fully developed factual
record, as the Report does, is inconsistent with the terms of Section 107.

Technology. On the technological front, in June of 2002, NMPA engaged an expert
in computer streaming technology (Dr. Andrew Cromarty) and delivered a report to
the Copyright Office showing that, as of June 2002, “temporary” buffer copies inci-
dental to digital transmissions of a sound recording were often not temporary, pro-
vided the consumer with many benefits of a permanent copy, and therefore did have
economic value.

Dr. Cromarty explained that the “temporary” copy is not so temporary, rather, it
is saved permanently on the hard-drive of a consumer’s computer in a “cache”. This
is done to provide the user a functionality equivalent to ownership: immediate play-
back on demand of the previously streamed content, and continuous playback in
case the internet connection is unstable. These variations on streaming technology
will continue to be made—especially because the competitive pressure from popular
downloading services like iTunes will induce streaming services to offer download-
like functionality. The point is simply that reliance on a term like “temporary buffer
copy” in a dynamically changing technological context could create significant ad-
verse, unintended consequences. This would especially be the case if such a malle-
able category were deemed exempt from copyright law: this would provide an incen-
tive to use technology that barely met the definition while providing an economically
significant benefit for which the consumer would be charged. In this situation, it
would be unfair for the technology company to reap all of the benefit and for the
artist to be uncompensated.

In short, NMPA respectfully suggests that Congress treat with great caution a
legislative request from any industry based on the assumption that a particular
technology of the moment is here to stay and that the law should be amended to
accommodate it. As we have seen over and over again, rapid technological change
is inevitable. A change in the law, however, is much less certain.

CONCLUSION

In summary, NMPA believes that section 115 is not in need of legislative change.
While NMPA members continue to be battered by Internet piracy, we are enthusi-
astic about the new music download and subscription services and believe that they
will ultimately prevail over unlawful copying. NMPA strongly supports these new
business models through the licensing process both because it is in our economic in-
terest and because it is the right thing to do. The basic policies set forth in section
115 remain wise and reasonable and do not require revision at this time.

Thank you for this opportunity to testify, and I look forward to answering your
questions.

58. Rep. No. 104-128 at 362 (1995).

6 Performers’ and Performance Rights in Sound Recordings, 103d Cong. 4 (1993) (statement
of Ralph Oman, Register of Copyrights, accompanied by Marybeth Peters, Policy Planning Ad-
viser to the Reglster of Copyrights).

7141 Cong. Rec. H10,098-108 at 10,103 (1995) (statement of Rep. Sensenbrenner).
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Mr. SMITH. Thank you, Mr. Ramos.
Mr. Sherman.

STATEMENT OF CARY SHERMAN, PRESIDENT, RECORDING
INDUSTRY ASSOCIATION OF AMERICA

Mr. SHERMAN. Thank you, Mr. Chairman, Representative Ber-
man, and Members of the Subcommittee. I am Cary Sherman,
president of the Recording Industry Association of America. I'm
grateful for the opportunity to present our views concerning the op-
eration of the 115 mechanical compulsory license.

I'd like to thank you for focusing attention on this arcane, but
important, subject. As you know, while very few people are familiar
with how musical works are licensed, it has a profound effect on
the manner in which consumers are able to enjoy music. Whether
consumers will be able to buy new physical products that combine
in a single disc both CD technology and new high-resolution for-
mats like DVD and super-audio CD’s, a disc that will play in what-
ever devices the consumer may have, depends on the efficient and
successful operation of the mechanical license.

Whether consumers will enjoy the convenience of having their
new computers or portable music players come with the music they
want already on the machine also depends on a functional licensing
system. And these are just two examples of the kinds of new prod-
ucts and services that are awaiting licensing.

Record companies have had a long and generally successful busi-
ness relationship with music publishers, based on Section 115.
However, that relationship has not been without its rough spots,
and we are in a rough spot now. I'd like to briefly describe some
problems that we are presently experiencing with the operation of
the mechanical licensing system that are affecting our ability to
bring consumers the exciting new formats I mentioned and many
others. We are hopeful that, with your encouragement, we will be
able to resolve our differences with the publishers in the market-
place. But presently, we are not making much progress, and so we
can’t rule out the possibility that addressing these issues legisla-
tively may be necessary.

The case of the new dual-disc format is a good illustration. This
is a disc that will offer consumers the ability to enjoy new music
on their existing CD players as well as the new DVD or super-
audio CD player they may own or buy in the future. These prod-
ucts come with multiple versions of the same music in what is basi-
cally the different languages of the different players on which they
can be used; much as a user manual might offer the same instruc-
tions in different languages, so that any user can read it.

We believe it is clear that under Section 115, the required pay-
ment is one mechanical royalty per song, per disc. That is not just
a sensible reading of the statute; it is a sensible business result.
The user can only listen to the music on one player at a time.

Moreover, consumers are demanding added value for their music
dollars, and the industry must deliver attractive new products to
get them back into the habit of buying instead of taking music for
free. What better than a dual disc that gives them the flexibility
of transitioning from their existing CD players to the new high-res-
olution formats of the future?
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To our surprise, the publishers issued a notice informing licens-
ees that any disc with more than a single version of the same
music on it would require separate and specific licensing, and re-
quiring that licensees make a specific offer for payment in addition
to the prevailing statutory rate. This would fundamentally change
the economics of the industry by requiring multiple payments for
the same music, when consumers are getting no more music, just
a more convenient way of listening to it.

We may think that we’re right on the law, but as a practical
matter, our companies cannot obtain licenses and pay the royalty
required by law, because the compulsory licensing provisions of
Section 115 are too cumbersome to be used. Therein lies the prob-
lem. We theoretically have a right to a license, but, as a practical
matter, we can’t exercise that right.

The administrative burdens of current Section 115 are not the
only problem. Existing regulations provide for a per-unit, penny-
rate royalty. That worked fine when record companies sold only a
few types of physical products. But that rigid structure has not
adapted well to new technologies in the current dynamic market-
place. Record companies would like to sell and license a variety of
great new products, but the cents-rate structure doesn’t translate
well for these new offerings.

Take for example the new subscription services that offer, for a
monthly fee, a combination of streams for listening and various
kinds of downloads that offer everything from temporary to perma-
nent ownership. How do you even calculate the cents-rate for that
service?

A percentage royalty rate, by contrast, would enable these prod-
ucts to be launched and find an appropriate price point in a dy-
namic marketplace. The amount of the royalty would adjust auto-
matically, as market conditions varied. Most foreign countries base
mechanical royalty rates on a percentage of the selling price. Why
can’t we?

These are complex issues, and resolving them is not easy. But if
the overall purpose of Section 115 was to ensure the ready avail-
ability of musical compositions, that objective is no longer being
achieved. We sincerely hope that we will be able to resolve these
problems quickly in negotiations with our music publisher col-
leagues. But time is of the essence. The marketplace won't wait.
The plague of piracy continues to spread. If we cannot get there on
our ﬁwn, we may be back to ask for your help. Thank you very
much.

[The prepared statement of Mr. Sherman follows:]

PREPARED STATEMENT OF CARY H. SHERMAN

I am Cary Sherman, President of the Recording Industry Association of America
(“RIAA”), and I am grateful for the opportunity to present our views concerning the
operation of the mechanical compulsory license provided by Section 115 of the Copy-
right Act. I would like to begin by thanking the Subcommittee, under the leadership
of Chairman Smith and Ranking Minority Member Berman, for focusing its atten-
tion on the arcane but important subject of mechanical licensing of musical works.

As you probably know, RIAA is the trade group that represents the U.S. recording
industry. Its member record companies create, manufacture or distribute approxi-
mately 90% of all legitimate sound recordings produced and sold in the United
States and comprise the most vibrant national music industry in the world. As such,
we have somewhat mixed feelings about Section 115. On the one hand, RIAA’s
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members have historically obtained the vast majority of mechanical licenses. On the
other hand, as creators, we respect the rights of songwriters and other creators to
exercise control over, and receive fair compensation for, use of their creative works.
We do not in principle favor compulsory licensing, although after nearly a century
of compulsory mechanical licensing, it is so woven into the fabric of the music pub-
lishing industry that it is difficult to contemplate the music business without it.

Record companies have had a long, broad-based business relationship with the
owners of musical work copyrights, based on Section 115. That relationship has gen-
erally been successful for both the music industry and consumers. However, that re-
lationship has not been without rough spots, and we are in a rough spot now. This
afternoon I will describe some problems that we are presently experiencing with the
operation of the mechanical licensing system that are affecting our ability to bring
consumers exciting new formats for the music they enjoy. We're hopeful that with
your encouragement we will be able to resolve our differences with the publishers
concerning these issues, as a business matter, in the marketplace. But presently,
we are not making much progress. Congress could facilitate resolution of these
issues by extending to physical product mechanical license negotiations the anti-
trust exemption that section 115 already provides for negotiations concerning
downloads—as the House has voted to do in H.R. 1417 (the CARP reform bill). How-
ever, the antitrust exemption is not a complete solution to the present problems in
the mechanical licensing system, so we can’t rule out the possibility that it might
ultimately be helpful to do something more to address some of these issues legisla-
tively or through Copyright Office rulemaking.

BACKGROUND

It might be helpful if I began with some background concerning the compulsory
mechanical license. Compulsory licensing of “mechanical” reproductions of musical
works—that is, reproductions of sound recordings of musical works—has been part
of U.S. copyright law since 1909, when Congress extended the rights of music pub-
lishers to mechanical reproductions. The recorded music business was in its infancy
in 1909, so the compulsory license has provided the framework for the relationship
between the recording and music publishing industries since the very beginning.

Section 115 continues the basic structure of the 1909 Act compulsory license. In
contrast to later statutory licenses and the practice in many foreign markets, Sec-
tion 115 requires copyright users to license every individual work by following cum-
bersome procedures. The regulations provide even more cumbersome procedures for
reporting usage information. Because the official procedures are so cumbersome, the
marketplace long ago adopted workarounds. For example, the National Music Pub-
lishers’ Association’s subsidiary The Harry Fox Agency and others offer a simpler
process for obtaining and reporting usage under mechanical licenses of essentially
statutory scope. Even with these workarounds, record companies have borne a very
largﬁ énechanical license administrative burden, but the system has generally
worked.

In addition, current Section 115 regulations provide for a per-unit penny-rate roy-
alty set for long periods of time. As I describe below, that rigid structure has not
adapted well to new technologies in the current dynamic marketplace. A percentage
royalty increasingly looks like a better way of addressing new consumer products
and services, and greater short term flexibility to respond to market conditions
would improve the mechanical licensing system.

MECHANICAL LICENSING ISSUES ARE IMPEDING INTRODUCTION OF
NEW PRODUCTS AND SERVICES

Anyone who has read the newspapers in the last several years has heard about
the tremendous pain that piracy has inflicted on the whole music industry. Sales
of recorded music products have declined some 25% over the past three years, de-
priving the public of creative new music as record companies have been forced to
slash their artist rosters and support for new artists, as well as costing thousands
of jobs due to retail store closings and record company retrenchment. Our colleagues
the music publishers and songwriters feel this pain too, although less acutely due
to the performance and other revenue streams they receive.

We are working hard to lure customers back through a range of exciting new con-
sumer product and service offerings. These include physical discs (we call them
“multisession discs”) that can be played on computers, SACD and DVD players, as
well as CD players; computers and portable players preloaded with a broad array
of music that consumers can “unlock” on a per-tune basis or as part of a subscrip-
tion service; CDs and DVDs with extra tracks or even albums that consumers can
buy, or keys to extra content that consumers can download from the Internet; and
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downloads and physical products with digital rights management systems that pro-
tect artists’ rights while allowing users to make a limited number of personal use
copies. We're also trying to develop new revenue streams by, for example, licensing
master ring tones for use on cellphones.

It is important that mechanical licenses be as available for these new offerings
as they always have been for more traditional offerings. Toward that end, we have
tried hard to work with publishers to keep them abreast of these offerings and work
out any issues. However, disagreements concerning the application of the Section
115 license, and the inflexibility of the per-unit statutory royalty set for a 10 year
period (in contrast to a percentage royalty) are impeding the introduction of these
offerings in the U.S. By contrast, in other countries, mechanical royalty rates are
usually based on a percentage of the sales price. It is possible that mechanical li-
censing issues in the U.S. could lead to a situation where foreign markets have ac-
cess to new consumer products that cannot be released in the U.S.

The situation concerning multisession discs is instructive. Multisession discs can
take many forms. Record companies are currently testing DualDisc, a format that
typically contains an album encoded for traditional CD players on one side and the
same album for DVD players on the other. Most SACD discs are also multi-session,
including stereo and surround-sound SACD sessions and CD sessions. We think that
these new consumer products are compelling for a number of reasons—they provide
a single product playable on most consumer music players, they offer a new conven-
ience to consumers, they reduce duplicative inventory, and they move the market-
place to products of higher quality and greater capacity than the CD. More impor-
tantly, we know that if we want consumers to buy our music, we have to let them
play the music in whatever players they have. Multisession discs are the way to
allow consumers to play music on the various platforms that are available.

It’s the “multisession” technology—putting differently-encoded renderings of the
same music for each format on a single disc—that makes this possible. Thus, one
disc could have two to five renderings of the same recordings. We believe it is clear
that the Section 115 license covers multisession discs and that the required pay-
ment is one mechanical royalty (e.g., 8.5 cents) per disc. However, the Harry Fox
Agency (“HFA”) has suggested that each multisession disc is in fact two to five
“phonorecords,” requiring specific licensing (and in the case of compulsory licenses,
presumably payment at the statutory rate) for each session. But despite the merits
of multisession discs, paying more than a single mechanical royalty would be un-
warranted as a business proposition.

Nonetheless, HFA has notified its licensees that it will not issue licenses on any
other basis without specific publisher consent. From what I have heard, many indi-
vidual publishers seem to have embraced HFA’s view that payment of 2 to 5 me-
chanical royalties per disc is required, so individual company agreements have been
few and far between. I am not hopeful that individual negotiations will meet market
demand within a time that might help reverse the bite of piracy.

Because this issue arises under a compulsory license and affects all of both indus-
tries, we have sought to discuss the issue with HFA on an industry basis. Citing
antitrust concerns, the publishers have declined. As you probably know, later com-
pulsory licenses in the Copyright Act contain language granting authority for collec-
tive negotiation of matters relevant to the operation of the compulsory license “not-
withstanding any provisions of the antitrust laws.” As a result of an amendment
in 1995, Section 115 contains an antitrust exemption for mechanical license negotia-
tions concerning downloads. For historical reasons that exemption does not apply to
physical products. We are grateful that in H.R. 1417 (the CARP reform bill), the
House voted unanimously to remedy this historic anomaly and extend the Section
115 antitrust exemption to physical products.

While we believe that extension of the antitrust exemption to physical products
is important to help us bring consumers exciting new formats for the music they
enjoy, the antitrust exemption is not a complete solution. Among other things, it
would only allow us to do a private deal with HFA, not to obtain access to the 30—
40% of works not licensable through HFA. Thus, it is possible that there may need
to be a change in the Section 115 regime itself.

It is likely that the section 115 regime ultimately will need to move toward a per-
centage royalty to give it the flexibility to adapt and retain its vitality in the face
of technological innovation. When record companies sold only a few types of physical
products, the cents rate worked well. But record companies are now selling, licens-
ing or contemplating a great variety of products, including not only multisession
discs but preloaded offerings that consumers can “unlock” through online trans-
actions; offerings with bonus material; products with digital rights management sys-
tems that allow limited personal use copying, and subscription devices that offer
both streams and limited downloads for a single monthly fee. These products are
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distributed through different channels and have different economics. Applying the
cents rate to some of the models is often impossible and economically infeasible. A
percentage royalty rate, by contrast, would enable these products to launch and find
an appropriate price point in a dynamic marketplace. The amount of the royalty
would also adjust automatically as market conditions varied. The Section 115 re-
gime also would benefit from the flexibility to adjust rates more frequently, and if
necessary to open up rates between scheduled CARP proceedings to address new
consumer product offerings.

THE SUBSCRIPTION SERVICES AGREEMENT IS A MODEL OF
HOW SUCH ISSUES CAN BE RESOLVED

We have previously hit bumps in the road of our relationship with the publishers
when questions have arisen concerning the application of the compulsory license to
new technologies. But we have been able to resolve them. For example, several
years ago, questions concerning the application of the compulsory license to sub-
scription services, and our consequent inability to obtain licenses for those services
promptly, became an impediment to the launch of services. We resolved those issues
through a Subscription Services Agreement between RIAA, NMPA and HFA that
provided a framework for licensing services. That agreement had its desired effect
of allowing new services to enter the marketplace. In late 2001, RIAA and NMPA
asked the Copyright Office to adopt regulations implementing the same framework
as the agreement, to make clear that services can rely upon the compulsory license
as to all musical works, and not just those licensable through HFA. We hope that
the Copyright Office will act in the near future upon our joint request to adopt regu-
lations implementing the agreement.

CONCLUSION

We're hopeful that with your encouragement we will be able to resolve our dif-
ferences with the publishers concerning the current generation of new formats as
a business matter, just as we did in the case of the Subscription Services Agree-
ment. This is a critical time for everyone in the music industry. Without new prod-
ucts to excite consumers, we risk losing an entire generation of music lovers to pi-
racy. Record companies are working hard to meet that challenge, but we need the
help of others in the industry to achieve that goal.
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Mr. SMITH. Thank you, Mr. Sherman.

Let me address my first question to all the witnesses who are
here today. And this is only slightly digressing, but it’s a little bit
of a question on behalf of songwriters. I am just curious—and
maybe, Ms. Peters, we'll start with you—whether you think that
royalty payments should be a flat rate, or a percentage amount?

Ms. PETERS. I don’t have a preference one way or the other. I
think, whatever it is, it has to work. And certainly, with the hun-
dreds of thousands of songs, it seems that if you go song by song,
it may not be the appropriate model.

Mr. SMITH. Okay. Mr. Potter?

Mr. POTTER. We believe there should be the option. We think
there should be the option of a percentage of revenue. We think it
adds flexibility for innovative products and services, as Mr. Sher-
man was describing. We think it’s worked at least reasonably well
in Europe for a long time. Songwriters have been paid through a
percentage-of-revenue royalty.

Mr. SmiTH. Okay. Mr. Ramos?

Mr. RAMOS. We believe that the rates should be, as it has been
for close to a century, a flat rate, a set rate. And there are a couple
of reasons for that. And this is really with the songwriters’ ulti-
mate interests in mind.

First, if you have a percentage rate, that would subject us to the
risk that companies which took licenses would use music as a loss
leader. iTunes is a good example. And I'm not accusing Apple or
iTunes, because I think it’s a wonderful service. But it’s no secret
that Apple’s primary interest is in selling computers and iPods.
And the music is what attracts people to their site to buy that
equipment. If they offer the music, they’ll sell the equipment. It’s
a wonderful business model for them. It may not be a good busi-
ness model for songwriters, who don’t sell computer equipment.
That’s one significant concern.

The other concern is that—is really an auditing concern. Com-
puters, if they can do one thing, they can count. They can count
the number of times that songs are downloaded. And to simply as-
sign a number to each count and say, “That’s how much the song-
writer gets,” we think is a simple, easily audited system; where we
don’t have to get into questions about how much revenue they
earned, and did they take deductions for, you know, this item or
that item. It’s just a much simpler system. Thank you.

Mr. SMITH. Okay. And Mr. Sherman?

Mr. SHERMAN. Well, we feel strongly that the time has come to
look at a percentage royalty. We think it will solve many of the
problems that we’re presently confronting in the marketplace, and
make irrelevant many of the legal issues that have surrounded the
offering of these new services.

It is true that there is always a risk that a company like Apple
would look at music as a loss leader, but record companies don’t
look at it that way. Record companies have exactly the same inter-
ests as music publishers in the way that they license. And in any
event, there are certainly mechanisms that we’d be able to agree
upon to avoid that kind of risk.

Mr. SMITH. Okay. Thank you, Mr. Sherman. It sounds like two
for percentage, one for flat rate, and one for whatever works best.
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What about additional royalty payments for second-session CD’s,
Mr. Sherman?

Mr. SHERMAN. We feel that this is a counterproductive proposal,
frankly. We think that we, as an industry, ought to be offering con-
sumers more value on the physical discs that we’re selling. The no-
tion of asking record companies to pay more in order to provide
more convenience for consumers doesn’t make a lot of sense to us.
They're still getting just one music album; it just happens to play
in two different ways.

Mr. SMITH. Thank you. Okay. Mr. Ramos?

Mr. RAMOS. Mr. Sherman and I are in agreement that this
should be negotiated, and we think that it can be. One matter of
clarification:

Mr. SMITH. This should be what?

Mr. RAMOS. Mr. Sherman and I are in agreement that this is a
matter that should be negotiated. In fact, we’ve been working to do
that. And this Committee has assisted us in that regard by passing
the CARP reform legislation, which will include an antitrust ex-
emption to give us, you know, protection from potential lawsuits,
in order to be able to do that.

But the most important thing I wanted to say is that the Harry
Fox Agency policy is not that they would collect multiple royalties
for each of these sessions; but rather, that each of the sessions
needs to be licensed. What the rates should be, is a different ques-
tion.

In the marketplace today, these products, these SACD and DVD
audios, generally sell for prices substantially higher than CD’s. So
there is additional value there, and we think that should be re-
flected in a fair rate paid to the songwriter.

Mr. SmiTH. Okay. Thank you. Mr. Potter?

Mr. POTTER. The additional value, I think, would be reflected in
a higher royalty if we were on a percentage-of-revenue system. So
if the prices are higher for super-audio CD’s, that would address
the additional value issue.

We are troubled by the idea of negotiating in the private market
the laws, essentially, which would then extend to the 35 or higher
percentage of music that the Harry Fox Agency does not control.
Mr. Ramos said 90 percent of commercially significant music. I
would think there’s a definition of “commercially significant music”
that extends to small songwriters and small record labels who sell
smaller amounts, but whose royalties are just as valuable.

Mr. SmiTH. Okay. Thank you, Mr. Potter.

Mr. Ramos, I want to squeeze in one more question. Ms. Peters,
in her written testimony, at least, said that one option was to
eliminate Section 115, in favor of a system that we have in Europe
where you have a collaborative effort, and various organizations
would merge. What do you think of that idea? And would you be
willing to participate? Just be very brief, if you will.

Mr. RAmos. I will. The music publishers favor marketplace solu-
tions. So if we were to ship to—I mean, they would certainly be
open to considering repealing 115, doing away with the compulsory
license, and going to a marketplace solution. No question about it.

I think, Mr. Chairman, you might want to ask that question to
my clients’ customers, on this side here
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Mr. SMITH. If my time had not expired, that was my intent.

Mr. RamosS. Yes.

Mr. SMmITH. With everybody’s allowance, perhaps, Mr. Sherman,
can you respond very quickly? And then we’ll go to Mr. Potter.

Mr. SHERMAN. Well, by and large, we would be open to consid-
ering anything that would create a workable system. The problem
that we’ve got is not whether it’s compulsory licensing or not; it’s
that we have a system that just is no longer functional in the dig-
ital age.

Mr. SMITH. Something has to happen. Yes, Mr. Potter.

Mr. PorTER. I think if the Harry Fox Agency wanted to, you
know, go visit the Justice Department and get a consent decree to
operate with transparency and in a blanket license manner, where
they licensed all comers on a non-discriminatory basis, we would
be open to that sort of system.

Mr. SmiTH. Thank you all. The gentleman from California is rec-
ognized for his questions.

Mr. BERMAN. Thank you, Mr. Chairman. I had a chance to meet
with both the—at separate times, thank God—with the music pub-
lishers and with DiMA, on some of these 115 issues. And my first
question is for Mr. Potter. This whole issue of the principle versus
the money; the issue of what should be—changing the licensing
mechanism, versus how much you’re paying to do it, and to what
extent are you standing on a—and fighting for a principle here
which isn’t central to the fundamental business of how much
money are you having to pay.

The publishers come to me and they say, “We're willing to nego-
tiate and be reasonable on money, but there is this principle that
we think is important, and we don’t want to change that principle.”

Let me put it a different way. You take the position that for on-
demand—that the Harry Fox Agency’s position on on-demand
streaming services, that they should obtain licenses for the server,
catch, buffer, and other reproductions that may occur in the course
of an on-demand stream. The law shouldn’t be interpreted to re-
quire a royalty for such reproductions. And they apparently refuse
to take an available license from the Harry Fox Agency, your mem-
bers do, for these reproductions. And instead, you're asking us to
exempt them from incurring any copyright liability.

When we met, one of your member companies noted that it had
begrudgingly taken a license to the one-click patent from Amazon,
even though it harbored reservations about that patent’s validity;
reservations that Mr. Boucher and I have been interested in, a
question in the larger context that we’ve been interested in, in
some legislation that we’ve introduced.

The company chose to take a license, despite these reservations,
due to business considerations. Amazon is a distributor of that
company’s products. The company doesn’t want to pay seven to ten
million in patent litigation costs. I mean, understandable reasons
why principle didn’t have to get in the way of doing business.

Your association is not asking that Congress pass legislation to
protect your members from liability against these questionable pat-
ent claims. What’s the difference between the two situations? If
fear of infringement liability, potential litigation costs, and the de-
sire to maintain a good relationship with a business partner justify
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licensing a questionable patent from a fellow technology company,
why don’t the same business considerations justify licensing ques-
tionable uses of copyrights—questionable in your mind, uses of
copyrights from music publishers? If you can work out the price,
what’s the difference whether it’s one license, or two licenses, or
three licenses?

Mr. POTTER. In the first instance, Mr. Berman—and I appreciate
the question. I recall the conversation well. I think that the Con-
gress is considering patent reform. And the Patent Office is study-
ing a whole lot of these issues, as to whether they should be
issuing those sorts of patents. So in fact, some of those companies
who were paying those litigation insurance royalties, if you will,
have approached the Congress and asked it. So it is a similar cir-
cumstance, in that regard.

As a second matter, if the Congress would like to guarantee a
zero royalty, then perhaps my members would be willing to agree
that everything can be licensable; but only if the license is avail-
able. The problem is, the licensing system doesn’t work. If they li-
cense all comers, for all uses, on a percentage-of-revenue basis, this
issue probably, perhaps, goes away. But there is a—we have a
strict liability statute. We have a very expensive statutory damages
statute. So if you do not take a license for everything that someone
views, and you're wrong, you're out of business. You are cold-cock
out of business, with an injunction, lickety-split. So we have a prob-
lem where it is true gun-to-the-head licensing.

With all due respect, Universal Music has marvelously sophisti-
cated lawyers. They thought through their Farm Club business
plan for a long time before they launched it. I am confident they
did not think they were infringing on the 115 compulsory license.

The recording industry has signed a deal with the Harry Fox
Agency which these gentlemen touted two and a half years ago as
resolving these issues. It hasn’t done the job. I'm not sure what is
the ultimate solution, but giving on principle in order to make a
business deal ultimately might work, but it has to be a package
deal.

Mr. BERMAN. All right. Well, are we in recess? Is there a bomb
attack? Or are there a lot of votes coming up? [Laughter.]

Mr. GREEN. [Presiding.] There are a fair number of votes coming
up. We're just finding out if these are the final votes of the day,
and then we’ll notify Members and make a decision accordingly.

Mr. BERMAN. Right.

Mr. GREEN. I'd like to proceed on with my questions at this time.
Ms. Peters, just so I understand clearly your testimony and your
concept of perhaps eliminating the statutory—115 statutory li-
cense, is that because you believe that that provision can no longer
be stretched and tweaked enough to work with modern technology
and the changing marketplace?

Ms. PETERS. In part. In part, what I'm really saying is that it
only works for activities within the United States; that as it exists
today, it’s very hard to have it adaptable to all the possible per-
mutations that may come up. And there really just doesn’t seem to
be the need. I don’t see a need where you're saying the marketplace
can work here.
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Mr. GREEN. Okay. Thank you. A question for each of the wit-
nesses. Would you support making the 115 statutory license simi-
lar to the Harry Fox license?

Mr. POTTER. No. The Harry—what you’re suggesting, sir, is that
the Harry Fox/RIAA agreement which essentially blends over all
the gray areas and all the disputes by sort of just characterizing
everything as the reproductions that happen to occur while you're
doing your service, whether it’s a distribution service or a stream-
ing service you're willing to pay for. The answer is, no.

We have a situation in this country where the terrestrial broad-
casters have an absolute flat exemption for the reproductions they
make that facilitate licensed performances. So they don’t pay a re-
production right. They are not subject to that liability.

There is a—you know, I heard Ms. Peters a week or so ago in
the Satellite Home Viewer Act testimony, and I've heard her speak
otherwise, about how competitive services, equivalent services,
should be treated alike as a matter of law. And that’s been a DIMA
principle since the day we founded this organization.

Merely because our services choose to use the Internet as a pipe,
instead of the radio as a pipe, the terrestrial airwaves as a pipe,
should not mean we are subject to more liability, to more royalties,
or to any discriminatory legal treatment.

Mr. GREEN. If I can, real quickly, from Mr. Ramos and Mr. Sher-
man.

Mr. Ramos. We would certainly favor the application of the
Harry Fox agreement, the license agreement we made with RIAA,
to the music publishing industry, generally. We think that that
would be a good thing for the marketplace, and we would fully sup-
port that.

Mr. SHERMAN. The—if you’re asking the question more broadly,
about the relationship between the Fox license and the 115 license,
the fact of the matter is that the Fox license only works marginally
better than the 115 system. We operate under the Harry Fox li-
cense right now. That’s where 99.999 percent of the licensing is
done. And we just aren’t getting licensed what we need. This sys-
tem isn’t working.

And the examples that I gave earlier about multi-session discs,
percentage royalty, those are the problems. Because when the Fox
Agency says “No,” there’s no way to get the issue resolved. And
that’s the problem we’re facing.

Mr. GREEN. Okay. Thank you.

At this point, we’'re going to break. We have one 15-minute vote,
and two 5-minute votes. With your indulgence, we’ll return and fin-
ish up our questioning at that point. The Committee stands in re-
cess until that point.

[Recess.]

Mr. GREEN. We’'ll resume our hearing. And I appreciate the pa-
tience of the witnesses.

Mr. Boucher of Virginia, the time is yours for questions.

Mr. BOUCHER. Thank you very much, Mr. Chairman. I want to
commend our witnesses for joining us here today, and for your pa-
tience while we had to attend votes on the floor.
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Ms. Peters, let me ask you this. Do you believe that when there
is a download of digital music, that both a performance royalty and
a mechanical royalty should be paid?

Ms. PETERS. I think, the answer’s going to be “It depends.” Clear-
ly, when there is a download, there is a reproduction. And the
question is whether or not there is also a performance. And if in
fact the licensed activity is the download, and the transmission is
made only to enable that licensed activity, we have taken the posi-
tion that that is not a separate—we don’t believe that that’s a sepa-
rate economic activity; and in our Section 104 report we concluded
that that would be a fair use.

Mr. BOUCHER. And so under the state of facts as you have
phrased the state of facts, you would not support an interpretation
of existing law to require that both a performance royalty and a
mechanical royalty be paid; is that correct?

Ms. PETERS. In that specific fact situation, if it’s just the mere
transmission——

Mr. BOUCHER. Right, as you have described it.

Ms. PETERS. Right. No. For us, the beneficiaries are the music
publisher and the songwriter. And you should look at what is the
purpose of the activity, and the price should be set according to the
value of that activity. And splicing it up, saying, “This is a perform-
ance, and this is a reproduction,” doesn’t make sense to us, because
we believe the transmission just enables the download.

Mr. BoUCHER. Okay. Thank you. Do you believe that the statute
should be amended to clarify that view?

Ms. PETERS. Every time you amend a law and you start doing
exceptions, the question is: Do you do damage? We're in a time pe-
riod where technology is changing and bringing about different re-
sults. I'm not sure. I'd have to really look at what the language
would be, before I would ever want to say there should be an ex-
ception.

Mr. BOUCHER. Well, I mean, I understand the care with which
you answer all of your questions here. But let’s presume that the
language is written in such a way—perhaps in a draft that your
office would assist us in constructing—as to carry forward your in-
tent. Would you not agree that some statutory clarification, to pre-
vent this double-dipping, would be appropriate?

Ms. PETERS. We actually would support that. Of course, you real-
ize that the performing rights organizations would be very strongly
opposed.

Mr. BOUCHER. Oh, I understand that. But I'm asking you.

Ms. PETERS. Yes.

Mr. BOUCHER. All right.

Ms. PETERS. Yes.

Mr. BOUCHER. Thank you. Let me further carry forward my
questioning to you, with respect to incidental server copies. When
music is made available for legal downloading across the Internet,
typically, a lot of caching occurs, in order to promote the efficiency
of the delivery of the music and speed up the delivery times. And
under current law, some have interpreted the separate making of
caching copies on servers located throughout the Internet to re-
quire the separate payment of royalty fees for each of these copies.



49

A separate copy has to be made for every bit rate. A separate
copy has to be made in every format in which the music is deliv-
ered. And before long, when you multiply this out, you could be
talking about a thousand or more copies made solely for the pur-
pose of delivering a single song across the Internet.

And the question is, should these incidental copies, made only for
the purpose of effectuating the delivery, require the payment of
separate fees with respect to each of those? Or should we treat this
essentially as one copy?

Ms. PETERS. This is exactly the question that we have before us
in an ongoing rulemaking proceeding. And we do intend to address
that in our rulemaking, so I'm not going to prejudge at this mo-
ment where we’re coming out. But we will be dealing with this
shortly.

Mr. BOUCHER. So you’re saying you are aware of the problem——

Ms. PETERS. Oh, absolutely. It’s currently before us.

Mr. BOUCHER.—and you have a rulemaking that addresses it?

Ms. PETERS. We have before us a variety of questions on the
scope of the Section 115 compulsory license.

Mr. BoucHER. All right. Okay. Let me ask you about another key
concern. And that is that with regard to the publisher copyright in-
terest, the songwriter/publisher interest, the Harry Fox Agency, as
I understand it, has the current authority to clear something on
the order of 60 to 65 percent of the inventory of music that compa-
nies would like to place on the Internet for lawful download. But
that leaves on the order of 35 to 40 percent of the music unac-
counted for, in terms of even identifying who owns the publisher
interest in that music.

And given the current structure of minimum statutory damages
in the copyright law for every incident of a violation, a person
would place that music on the Internet for lawful download at his
peril. And the burden really does, under current law, rest on the
person who wants to use that music, to identify who owns the pub-
lisher interest and then obtain clearance of that copyright. And
that’s a very difficult process. It involves going through card files,
and it’s a very laborious and time-consuming process, and is prac-
tically impossible in the current state of things.

Would you support some kind of statutory provision that would
enable the more efficient clearance of that interest with regard to
the 30—or to 35 to 40 percent of music for which the Harry Fox
Agency does not have clearance authority?

Ms. PETERS. I think, actually, I've sort of answered that. We
have to have a system that works. We have to be able to license
material. To the extent that today there’s a statutory license that’s
there, and where you can’t find copyright owners you file with us
and there’s no liability, that system doesn’t work. So, yes, I cer-
tainly do favor a system that enables clearance of these works.

Mr. BoUCHER. Well, thank you. And would you agree that this
is something we will need to address statutorily?

Ms. PETERS. Yes.

Mr. BOUCHER. Okay. Thank you.

Mr. Chairman, my time has expired. But Mr. Chairman, with
your indulgence, let me just ask Mr. Sherman if he could also offer
a comment on that last question.
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I perceive that the labels have a need to have a more efficient
clearance process for these publishing interests that really are very
difficult to identify. Would you agree with that?

Mr. SHERMAN. I don’t think this is an issue that divides anybody,
you know. I think everybody wants a system that works. I think
that the Fox Agency would love to be able to speak for 100 percent
of the publishers, if it can. And certainly, labels and other licensees
of the music would like that, as well. Any system that can help get
us there would be a plus.

Mr. BOUCHER. And you agree that a statutory system of some
kind that promotes the more efficient clearance would be appro-
priate?

Mr. SHERMAN. I don’t know whether a statutory system is nec-
essary. It’s possible to do something with some kind of voluntary
collective approach. But we’'d be interested in talking about any-
thing that would work.

Mr. GREEN. The gentleman’s time having expired

Mr. BOUCHER. Thank you very much, Mr. Chairman.

Mr. GREEN. And Mr. Berman, I think we have time for you to
ask one more question.

Mr. BERMAN. Thank you, Mr. Chairman. And I appreciate that
the votes and the late start here prevent us from getting into it as
deeply as we might want; but let me ask one more question.

Let me ask this one to Mr. Ramos. Mr. Potter has identified a
number of problems arising from situations where, due to the ar-
chitecture of digital technology—we’ve just been discussing this, in
fact—music performances may also necessitate reproduction of the
musical work. He expresses frustration that on-demand streaming
companies have to seek a performance license from the performing
rights organizations, and then seek a reproduction license from
music publishers. In fact, that’s a frustration he’s been expressing
for a long time.

However, on-demand streaming companies apparently do not
have the same frustrations with securing both reproduction and
performance licenses from the owners of sound recordings. I as-
sume this is because owners of the sound recordings can act as a
one-stop shopping location; while antitrust rules prohibit the per-
formance rights organizations and music publishers from granting
both performance and reproduction licenses.

Getting away from the issue of “Is it a performance or is it”—
assuming both are implicated, as I think there’s a basis for saying,
should Congress now explore amending the antitrust laws so on-de-
mand streaming companies could obtain all necessary rights to the
musical work from one entity?

Mr. RAMOS. In my view, that would not be necessary. And the
reason is that I think that the mechanisms exist to obtain those
licenses currently. I think the only question is what the rate should
be.

I do not perceive there to be a significant obstacle to licensing,
to have to obtain a license from the PRO’s as well as Harry Fox.
And indeed, as a practical matter, since most of these services will
engage in downloads as well as streaming—I realize there may be
some companies that focus on just one or the other—they will have




51

to deal with both of those organizations in any event. And as a re-
sult, I think it will be equally efficient if it’s licensed separately.

The key is the rate, is coming up with a fair rate. The deal that
we made with RIAA was designed to facilitate that, to allow the
services to get up and running so that we would not—the music
publishers would not be an obstacle; and to give us a framework
that we could then arrive at a rate.

Unfortunately, the level of activity in on-demand streaming has
been relatively small, as compared to downloads. Consumers, it ap-
pears, want to own the music, and they appear to be more inter-
ested in the download services. And as a result, there has been lit-
tle economic data that we can use to arrive at what we think would
be a fair rate. But currently, the rate is zero from Harry Fox, as
a practical matter. They don’t have to—the deal is: Use now; pay
later. And it’s only when we arrive at a rate, will they have to pay.

So for those two reasons, I think this is not an obstacle. And I
think, at least at this time, an antitrust exemption would not be
necessary. I wouldn’t rule out the possibility that at some point in
the future, when we actually get into real negotiations on what the
rate should be—and hopefully, I would have those with Mr. Potter,
as well—that we might, among us, conclude that we need some as-
sistance from Congress in the form of an antitrust exemption, or
some statutory amendment to facilitate that. But at least at this
stage, sitting here today, I don’t think that’s necessary.

Mr. GREEN. Thank you. I'd like to thank the witnesses for their
testimony. The Subcommittee very much appreciates your contribu-
tion.

This concludes the oversight hearing on section 115 of the Copy-
right Act. The record will remain open for 1 week. Thank you for
your cooperation. The Subcommittee stands adjourned.

[Whereupon, at 1:35 p.m., the Subcommittee was adjourned.]
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Statement of the Honorable Lamar Smith
Chairman, Subcommittee on Courts, the Internet, and
Intellectual Property

Oversight Hearing on
“Section 115 of the Copyright Act: In Need of An Update”
March 11, 2004

Let me open this hearing by recognizing a simple truth - most people don’t
think about music licenses when they listen to music at home, in the car, or on their

iPods.

Technology continues to change how we hear music. From piano rolls, to vinyl
records, to 8 tracks, to CDs and now MP3s, Americans have many ways to enjoy
music. Only within the past decade have Americans been able to regularly access

music transmitted in digital form.

Digital formats not only ensure that the listener hears a perfect reproduction,
but they also create new business models. Yet the laws that govern music licensing
have changed infrequently, Some testifying today feel that more changes to the

Copyright Act are required to update it; others feel the existing laws are adequate.
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Online music has quickly become a growth industry generating additional
revenues for artists and providing legal alternatives to online pirate P2P sites. No
longer can a music pirate attempt to rationalize his theft by stating that there are no

legal online alternatives.

I'm pleased to see that the catalogs on online music services continue to
expand. It is true that a few artists have chosen not to make their recordings available
online and that is their right. It is also my right to listen to music on 45's instead of
on a CD, not that I would make such a choice. So I would urge artists who have not

made their music available online to enter the 21* Century.

This Subcommittee closely examined online music issues a few years ago to
determine if Congressional intervention was warranted. The Subcommittee decided
to wait until the market matured. Although the focus of the Committee several years
ago was on webcasting, the public has expressed a far greater interest in legal

downloading.
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This change is an important reminder to Congress as we review Section 115 of
the Copyright Act. Although some in Washington may believe that we can predict the
future, Congress has repeatedly proven it cannot. The role of Congress should be to
set general guidelines for the marketplace without restricting new business models

from developing.

AlthoughT have raised a few issues in the online music context, I look forward
to hearing all of the concerns of the witnesses. I am concerned that laws and
procedures first designed in the piano roll era may not be adequate for the digital era.
So, I am pleased to see that the Copyright Office plans to update some of the

procedural requirements of Section 115.

I do believe that the private sector is often the best place to resolve the disputes
that inevitably arise as new business models evolve. I am pleased to see that the
RIAA, the NMPA, the Harry Fox Agency, and the Songwriter’s Guild agreed in
October 2001 on some basic principles concerning online music subscription

services.
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However, I would be a much happier Chairman if online webcasters had been
a party to this agreement. Since this was not the case, I look forward to hearing from
the witnesses today on webcasting concerns related to Section 115. We should clarify

the legal issues that remain outstanding to ensure that this market continues to grow.

This concludes my opening statement. The gentleman from California, Mr.

Berman, is recognized for his opening statement,

PREPARED STATEMENT OF THE HONORABLE HOWARD L. BERMAN

Mr. Chairman,

I look forward to what should be a truly compelling hearing today. While the title
may be dull, and the statute in question impenetrable, the dynamics are really quite
interesting.

Our private-sector witnesses appear to share a strong interest in the success of
the legal music marketplace. The business survival of Digital Media Association
members depends on the success of their legitimate, online music services. The suc-
cess of new legal music offerings, like downloads and DVD-Audio, will provide vital
new sources of royalties for members of the National Music Publishers Association.
Recording Industry Association of America members will benefit in a number of
ways: through the distribution of their works in secure new formats, through their
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ownership of some online music services, and through the royalties generated by
independent services.

Our witnesses are similarly united in the desire to stem music piracy. Though in
different ways, piracy - both online and off - bedevils DiIMA, NMPA, and RIAA mem-
bers alike. Since the success of new music formats and online music services is a
critical element in stemming the piracy tide, our witnesses have additional reasons
to work to achieve this success.

So, at least at the macro level, the interests of our private-sector witnesses are
strongly aligned. Unfortunately, this alignment of interests does not translate into
an alignment of strategies for stimulating the legal music marketplace.

In particular, our witnesses appear to disagree pretty strongly about the avail-
ability, cost, scope, and convenience of both voluntary and statutory licenses for
making reproductions of copyrighted musical compositions. NMPA appears to main-
tain that such licenses are easily obtained, and points to the success of the iTunes
Music Store as proof. Our other witnesses appear to strongly disagree.

Clearly, the legitimate online music marketplace has made tremendous strides in
the last few years, and these strides demonstrate that copyright owners are fully
committed to its development. In fact, all our witnesses, including the Copyright Of-
fice, deserve some measure of credit for these advances. In 1999, only the pirate
version of Napster provided music consumers an opportunity to download a wide va-
riety of popular music. Today, a number of legitimate services, including Napster
Version 2, iTunes, Rhapsody, pressplay, MusicNow, and many others, offer con-
sumers cheap, legal mechanisms for downloading hundreds of thousands of songs.

Unfortunately, despite their meteoric growth, legal online music services still rep-
resent the equivalent of a fly on the back of the online piracy elephant. The 30 mil-
lion downloads sold by iTunes in the past year are encouraging, but are nothing
compared to the billions of copyrighted songs illegally downloaded through peer- to-
peer services every month. The approximately 500,000 songs available through most
legal music services represent an exponential increase from a few years ago, but
pale in comparison to the millions of different songs available through the illegal
services. Through admittedly anecdotal accounts, I understand that many users of
legal online services still frequent illegal P2P services to obtain otherwise unavail-
able tracks.

While the downloading revolution calls into question the long-term viability of
physical music formats, they will continue to make up the lion’s share of the music
market in the near-term. Thus, it is clear that music copyright owners must migrate
to secure physical formats. If they continue to make music available on unprotected
CDs, they are driving their own piracy problem.

Unfortunately, the rollout of new, secure physical formats has been less than dra-
matic. Only a handful of albums have been released on copy-protected CDs in the
U.S., DVD-Audio has not penetrated the marketplace, and the pre-loading of music
on PCs or other devices hasn’t gotten much traction.

Clearly, something must be done to make new legal music offerings, both online
and off, more competitive with the abundance of conveniently available, free illegal
music. As I have noted, success in addressing this challenge will benefit all of our
private-sector witnesses. Therefore, I intend to examine the testimony of our wit-
nesses through the prism of two inter-related questions. First, does Section 115 fa-
cilitate or hinder the rollout of new legal music offerings? Second, depending on the
answer to the first question, what, if anything, should Congress do to change Sec-
tion 1157

I am very interested in hearing our witnesses’ arguments on these question, so
I yield back the balance of my time.
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Congressman F. James Sesenbrenner, Jr.
2449 Rayburn House Office Building
Washington, D.C. 20515-4905

Re:  Oversight hearing on Section 115 of the Copyright Act

Dear Congressman Sesenbrenner:

Thank you for providing us this opportunity to add our comments to the record of the
oversight hearing held on March 11, and for allowing our voice, as an independent
music publisher, to be heard.

The primary issue before that committee was whether or not Section 115 of the
Copyright Act needs to be modified in light of such new and emerging technologies as
permanent DPDs, on-line music subscription services (including time-limited downloads
and streaming services), and so-called multi-session disks. In general, we believe the
answer is no. However, certain terms may need to be set forth or explicitly defined in
the Act. Secondarily, within the context of the above, there is the issue of how to deal
with certain incidental technological creations (e.g., cache copies) that are created as
part of the transmission process. We will address that issue last.

First, regarding permanent DPDs, there is no reason to make any modification in the
Copyright Act, as provisions for this format are already explicitly set forth. We view
permanent DPDs as being merely an extension of physical phonorecords. Furthermore,
the market place is already handling the licensing of permanent DPDs in an efficient
manner. In general, the procedure is that the record labels are acting to clear these
rights from the publishers on behalf of their artists. The labels then may sublicense
these rights to services such as iTunes. Overall, this procedure works very smoothly.

Second, regarding on-line subscription services, the marketplace has already begun to
deal with this issue. On-line music subscription services such as MusicNet and
FullAudio have already, consummated, or are in the process of consummating,
agreements with many major publishers, including ourselves. Furthermore, similar
services embodying the same issues (e.g., digital jukeboxes and ringtones) are routinely
licensed every day. The RIAA/NMPA agreement is a bankrupt attempt to circumvent the
market, and the basic tenet of which is, to borrow a phrase from the comics, “I'll gladly
pay you Tuesday for a hamburger today.” Please refer to my attached letter to the
Copyright Office for additional details of our opinion on this matter.

Third, regarding so-called multi-session disks, provisions are already in place for each
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record label’s own artists (i.e., the so-called controlled composition provision normally
presentin each artist agreement). What the record labels would like to do now is to foist
this restriction upon everyone else, as well. However, this is not valid, since a record
label’s artists are receiving additional compensation (such as royalty advances, and
album financing), so that if they choose to give up some of their publishing royalties,
they have voluntarily made a calculated decision.

By placing multiple versions on the same disk, it's not so much “added-value” to the
consumer as it is decreased cost to the record companies. Hypothetically, suppose each
version of a song was instead issue on a separate disk. Then consumers would be free
to buy the versions they actually needed. The marketplace would determine how many
disks of each version were used, sold and manufactured. Most likely, on average,
consumers would buy more than one version, but far less than all the versions possible.
Eventually, the marketplace would determine which format(s) survived and which
format(s) ceased to exist. In the real world, some sort of compromise between paying
for only one usage and paying for every multiple usage is reasonable. However, all
versions contained on a disk should be licensed and the rate should be determined by
the marketplace.

Finally, regarding cache copies and the like, we believe they are merely incidental to the
process, and provide no direct value to the consumer. As long as the consumer cannot
directly access and obtain a benefit from these files, there should be no additional
royalty due.

Thank you again for providing us this opportunity to provide our comments. | would be
more than happy to address any further questions you may have regarding these
issues.

Sincerely,
Eric Polin
Partner

cc: Randall Wixen
Erik Szabo
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January 24, 2002

Wixen Music Publishing, Inc.

David O. Carson, Esq.

Office of the Copyright General Counsel ﬁg@%’g i
P.O. Box 70977 - *
Southwest Station .
Washington, DC 20024 JAN ze s

o]
Re:  Mechanical and Digital Phonorecord Delivery Compulsory Licenss
sk No, P zeso R

Dear Mr. Carson:

Qur company provides music publishing administration for such well-known
songwriters as Neil Young, Jackson Browne, the Doors, Tom Petty, Styx, Michael
McDonald, Richard Marx, Weezer, Journey, Barry Mann, and Cynthia Weil. We would
like to take this opportunity to respond to the Copyright Office’s request for additional
public comment on its Notice of Inquiry in light of the RIAA/NMPA/HFA agreement.

We have already commented on several issues regarding this matter in our letter to the
Register of Copyrights dated September 26, 2001 (a copy of which is included here
for your easy reference). | will refer you to that letter for our comments concerning
those issues raised by paragraph 9.2 of the RIAA/NMPA/HFA agreement. We also
object to several other provisions of the agreement as follows:

. Paragraph 3.3 of the RIAA/NMPA/HFA agreement provides that if a
license is requested for a HFA member publisher’s compaosition, that HFA
will also issue such licenses on behalf of the share of such composition
controlled by a non-member publisher, regardless of the non-HFA
publisher’s desire.

L] Paragraph 3.5 extends paragraph 3.3 to included compositions which are
not controlled whatsoever by a HFA member publisher. It also establishes
incentive fees payable to HFA by the particular RIAA member for HFA
recruiting non-members to participate under the terms of the agreement.

] Paragraph 8 provides that NMPA and HFA agree to recognize On-Demand
streaming downloads and Limited Downloads as subject to the
compulsory license provisions of the U.S. Copyright Act, that they are
bound to publically support this position, and that they are forbidden from

24025 Park Sorrento, Suite 130 * Calabasas, CA 91302-4003 » Tel. (818) 591-7355 « Fax. (818) 591-7178
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forbidden from commencing, supporting, or in any way condoning legal
actions to the contrary.

The RIAA/NMPA/HFA agreement also raises several other issues. First, we are appalled
that the agreement was made without any agreement as to the actual rate that will be
paid for the use of compositions on so-called digital subscription services. We do not
necessarily agree that a digital phonorecord delivery (DPD) or the use of such through
a subscription service constitutes a mechanical usage or that it should be subject to
a compulsory license provision. However, if it is determined that such is the case, a
download is a download. The license rate for a so-called temporary download should
be just as much as that for a permanent download. Record companies would like to
build into U.S. copyright law the provision for a reduced rate on temporary downloads.
This is a similar situation to when record companies re-release phonorecords on their
so-called ‘budget’ or ‘mid-line’ series. However, the reduced rate for these products
is negotiated in the market place. There is no need to mandate these rates in Federal
legislation.

Second, compulsory mechanical license provisions are not appropriate for these uses.
It seems to us that the limits applied to copyright ownership under U.S. copyright law
(e.g., the compulsory mechanical license provisions, the “fair use” doctrine, copyright
ownership expiration} were established in order to offset the potential negative effects
that monopoly ownership of copyrights might cause to the economy and/or the
dissemination of information. These concerns might have been valid at the beginning
of the twentieth century when songwriters were on a more equal footing with
entertainment companies. However, in this day of the Internet and rapid entertainment
industry consolidation, it is the oligopoly of the big five record companies (BMG, EMI,
Universal, Sony, and Warner) wielding monopolistic power over intellectual property
that is of greater concern.

Finally, neither the NMPA nor HFA can truly claim to represent songwriters’ or music
publishers’ interests in this matter, With the blurring of the boundaries between these
companies’ record divisions and their publishing divisions, so that arm-length dealings
between the two becomes subjugated to the bottom line interests of the corporate
whole, it is ludicrous for the multi-national publishing companies to propose that they
represent the best interests of music publishing or songwriters. So what we have is
the NMPA/HFA representing the interests of a few major publishing companies owned
by entertainment conglomerates that also own the records companies represented by
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the RIAA. In light of foregoing, the RIAA/HFA agreement is like having the left hand
shake the right hand.

Thank you for providing us this opportunity to provide our comments. Please do not
hesitate to.contact me you should have any questions about or wish to discuss the
foregoing.

Sincerely,

L,

Eric Polin
Partner

cc:  Randall Wixen
Erik Szabo
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September 26, 2001

Wixen Music Publishing, Inc.

Marybeth Peters

Register Of Copyrights

c/o Copyright Arbitration Royalty Panel (CARP)
P.O. Box 70977

Southwest Station

Washington, DC 20024-0977

Re:  Proposed amendments to the regulations governing the content and service of
certain notices on the copyright owner of a musical work

Dear Ms. Peters:

Our company provides music publishing administration for such well-known
songwriters as Neil Young, Jackson Browne, the Doors, Tom Petty, Styx, Michael
McDonald, Richard Marx, Barry Mann, and Cynthia Weil. We would like to take this
opportunity to provide our comments in regard to the above-noted proposed
amendments.

First and foremost, it appears that the primary purpose of these proposed changes is
to make it easier for licensees to obtain compuisory mechanical licenses. We do not
believe this to be desirable goal. To the contrary, we believe it should be maore difficult
for licensees to obtain compulsory mechanical licenses. Record clubs, as a matter of
practice, already skirt the entire mechanical licensing process. We are opposed to any
rule changes that would serve to further erode the copyright owner’'s intellectual
property rights.

Second, the proposed amendments would allow songs with the same copyright owner
to be combined onto one notice of intention. We are opposed to this change. In
addition to the reasons previously mentioned, we have found that as a matter of
practice, licensees are often unable to distinguish between the agent of the copyright
owner and the actual copyright owner. We often receive royalty statements and
checks combining multiple copyright owners who we represent. This creates reduced
efficiency and more work, since we must either return the statements and checks to
the licensee for correction or else manually correct the statements and re-issue checks
ourselves. We see the proposed rule change as further contributing to this problem.
Licensees should be required to determine the actual copyright owner of each song and
send out a separate notice of intention of each song.

24025 Park Sorrento, Suite 130 « Calabasas, CA 91302-4003 « Tel. (818) 591-7355 » Fax. (818) 591-7178
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Third, the proposed amendment would allow the licensee’s agent to sign the notice.
If this is permitted, then it should also be mentioned in the notice that the licensee
shall remain primarily liable for fulfillment of the compulsory license provisions of the
U.S. Copyright Act. Further, the licensee’s direct contact infermation {e.g., street
address, phone number, fax number) should be provided in the notice.

Finally, the proposed amendment would provide that certain so-calied “harmless
errors” should not cause potential licensees to be denied the use of the license if such
errors do not affect the legal sufficiency of the notice. To this end, the Copyright
Office is proposing to add a new section to the statute which would clarify that such
errors will be considered harmless and will not affect the validity of the notice, We are
opposed to this change in its entirety. It is the job of the judiciary to determine legal
sufficiency. Such a modification would encourage the filing of inaccurate notices and
lead to licensees’ false complacency that by merely filing a notice (no matter the
accuracy) they were immune to any legal action.

Thank you for providing us this opportunity to provide our comments. Flease do not
hesitate to contact me should you have any questions about or wish to discuss the
foregoing.

Sincerely,

o

Eric Polin
Partner

cc:  Randall Wixen
Erik Szabo
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ASCAP

MARILYN BERGMAN

March 17, 2004 President and
’ Chairman of the Board

Hon. Lamar Smith
2231 Rayburn House Office Building
‘Washington, DC 20515

Hon. Howard Berman
2221 Rayburn House Office Building
Washington, DC 20515

Re: Qversight Hearing on “Section 115 of the Copyright Act: In Need of an Update”

Dear Chairman Smith and Representative Berman:

I write on behalf of the more than 175,000 composer, lyricist and publisher
membets of the American Society of Composers, Authors and Publishers (ASCAP). As
the Subcommiittee is fully familiar with ASCAP and its operations, there is no need to
restate them here. It is enough to note that ASCAP licenses the nondramatic public
performing rights of its members” copyrighted musical compositions to all who perform
their music publicly, including those who do so over the Internet.

ASCAP did not intend to comment on the subject matter of the Oversight
Hearing, as it was to deal with “mechanical” rights — the rights of reproduction and
distribution of musical works — and not with performing rights. ASCAP does not license
mechanical rights, and, indeed, may not do so under the terms of the antitrust consent
decree which governs its operations.

However, a disappointing exchange between Representative Boucher and the
Register of Copyrights at the hearing compels us to comment, for the exchange, we
believe, did not state what the law is, nor correctly state what it should be.

Representative Boucher asked the Register if there is a performance when there is
a download, and the Register restated her position, set forth in the so-called “Section 104
Report” under the Digital Millennium Copyright Act, that the performing right was
valueless in the context of downloads, and that statutory “clarification” might, in some
circumstances, be warranted to make that point.

We strongly disagree. Current law is clear that the performing right is implicated
in downloads. And there is neither a need nor a justification for changing the law.

AMERICAN SOCIETY OF COMPOSERS, AUTHORS & PUBLISHERS
NEWYORK 3849022 v1 (2K) ASCAP Building One Lincoln Plaza New York New York 10023
212.621.6000 Fax: 212.621.6203 E-Mail: info@ascap.com
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When Congress passed the 1976 Copyright Act, it did so with foresight, for jt
recognized that any process that resulted in a public performance of music implicated the
performing right. It further recognized that it could not legislate for any particular
technology, but rather that the principle applied even for technological uses not yet
imvented:

A performance may be accomplished “either directly or by means of any
device or process,” including all kinds of equipment for reproducing or
amplifying sounds or visual images, any sort of transmitting apparatus, any type
of electronic retrieval system, and any other techniques and systems not yet in use
ot even invented.

H. Rep. No. 94-1476, 94t Cong., 2d Sess., 63 (1976).

Congress reaffirmed this view when it considered the use of music on the Internet.
Indeed, the current law can be simply stated by reference to the reports of both this
Committee and its Senate counterpart on the Digital Performance Right in Sound
Recordings Act of 1995: Every transmission of a copyrighted musical work to the public
constitutes a public performance of that work:

Under existing principles of copyright law, the transmission or other
communication to the public of a musical work constitutes a public performance
of that musical work. . . . New technological uses of copyrighted sound recordings
are arising which require an affirmation of existing copyright principles and
application of those principles to the digital transmission of sound recordings, to
encourage the creation of and protect rights in those sound recordings and the
musical works they contain.

H. Rep. No. 104-274, 104" Cong., 1* Sess., 22 (1995); accord, S. Rep. No. 104-128,
104" Cong., 1% Sess., 27 (1995). Those ptinciples have not changed one iota since the
reports were written.

Congress should not make the mistake the Copyright Office has made, and
confuse the existence of rights with their valuation in the marketplace. Certainly,
different uses of different rights may be valued differently in the marketplace. One can
say that the performing right may have great value for Internet streaming services which
are the equivalent of over-the-air broadcasts, and relatively little value for downloads
which are the equivalent (and no more) of record purchases. But that broad-brush
generalization does not account for the many nuances of use which only the marketplace
may accurately value. For example, a “download” resulting in a copy which may be
listened to only once, and which then is erased from the home user’s device, is the
functional equivalent of a performance. It would be wrong to deprive the songwriter and
music publisher of the right to be paid for their performing right in that circumstance
simply because the label “download” is attached to the process. With all respect,
legislation simply cannot make such subtle distinctions, while the marketplace can —
especially in an environment which changes daily as new technologies and uses arise.

NEWYORK 3845022 vI (2K
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The Internet users of music, represented by DiMA at the hearing, expressed no
dissatisfaction with performing rights licensing that would even suggest, let alone justify,
a legislative change or “clarification.”

Indeed, the hearing revealed a very interesting fact: The Intemet users of music,
represented by DIMA, were unstinting in their praise for ASCAP’s licensing mechanism
and practices. DIMA’s representative held ASCAP up as an example of a licensing
system that works on the Internet — the shining model for all in the world of Internet
music to follow. It is curious, then, that DIMA and its supporters would simultaneously
seek to deprive ASCAP’s members of their rights. It is even more curious that, while
some individual DiIMA members have negotiated or are negotiating licenses with
ASCAP, DiMA has not met with us to negotiate an industry-wide license, despite our
invitations to do so. We respectfully suggest that DIMA and its members should, quite
literally, put their money where their mouth is. Rather than call for unnecessary
legislative action which would deprive creators and copyright owners of their intellectual
property, DIMA should use the marketplace system it so admires. Tt will find us
receptive and reasonable if it does so.

Respectfully submitted,

Nl Repren

Marilyn Bergman
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3 The Register of Copyrights of the Uaited States of Awerica

United States Copyright (fMice + 101 Indepandence Avenue 515 - Washington, THC 20350-6000 « {202] 707-8350

March 23, 2004

Dear M. Chalrman:

T am writing ter clarify the record in comnection with my writlen testimony Tor the March
L1 eversight hearing on “Scetion 1135 of the Copyright Act: In Need of an Update.” In reviewing
that testimony, L realize that I may have mischaracterized section LIS{eIREINI) — o provision
that had been added with the passage of the Digilal Perfonnance Righis Acl of 1995 —as an
expansion of the scope of (he license when, in Faet, 1L was merely a elariAeation of the scope of
the license.

Tn my written testimony, [ said:

Another important distinction between traditional mechanical
phonarecords and DPDs lrought about by the DPRA is the
expansion of the statutory license to include reproduction and
transmission by meens of a digital phonorecord delivery of a
musical composition embodied in a sound recording owned by o
ihird party, provided that the licensee obtains authorization fiom
the copyright owner of the sound recording to deliver the IPD.!
Thus, the license provides for more than the reproduction and
distribution of one’s vwn version of a performines of a musical
composition by means of a DPD. Under the cxpanded lcense, 2
service providing DTPDs can in efTect become a virlual record stove
if it is able to clear the rights to the sound recordings. Morc
importantly, the DPRA aliows a copyright owner of a sound
reconding to licensc the right to make DPDs of both the sound
recording and the undelying musical work to third parties if it has
cbtained the right o make DPDs from the copyright owner of the

' A digital phonorecord delivery of a sound recarding is actionable as an act of infringement under

section 301 and is fally subject to the remedies provided by sections 502 through 506 und section 509, unless-
(I} the digital phonorecord delivery has been snthorized by the copyright owner of the sound recording; and
(10 the owner of the copyright in the sound recording or the entity making the digital phonorezord delivery
has obtained a campulsory licenss under this section or has otherwise been anthorized by the copyright
awner of the musical work w distribobe or authgrize the distribution, by means of a digital phonorecord
delivery, of ench musical work embadied in the stund recording.”

17 TLS.C. B L LS.
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musical work. See 17 TL8.C, $115(c)(2D, S. Rep. No. 104-128,

at 43 (1995},

Tn fact, it was the Copyright Act of 1976 - and not the DPRA — which first permitted

SOMEOLe

afher than the copyright cwner of a sound recording to use the mechanical license o

duplicate a musical work crabodied within the sound recording provided that the licensee’s
teproduction and distribution of the sound recording had been authorived by the sound recording
copyright owner. The DPRA provided for similar treatment of someone other than the scund
recording ecopyright owner who wished to use the compulsory license to make digital phonorecord

deliveries.

Section 115(e)3HN), which was cited in my writlen testimony, conlirms that & person
who wishes to make digital phonorecord deliverics must ither be the copyright owner of the
sound recording ar have authorization from the copyri aht owner of the sound recording, In
addition, the person who wishes to make the DPD must either have authorization from the
copyright owner of the musical work or obtain a compulscry license unde section 115

What T should have said in my written testimony, in place of the paragraph quoted sbove,

The DPRA alzo clarified (hat the statutory license for digital
phenorecord deliveries permits reproduction and transmission by
means of a digital phonorecord delivery of a musical composition
embodied in a sound recording owned by a third party, provided
that the licensee obtains authorization from the copyright owner of
the sound recording Lo deliver the DPD. Thus, the license provites
for more than the reproduction and distribution of one's ovwn version
of u performance of 2 musical composition by means of a TFD.
Tnder the expanded license, a scrvice providing DPDs can in effect
become a virtual record stote if it is able to clear the rights to the
sound recordings. Morc importantly, the DPRA allows a copyright
owner of a sound recording Lo license the right 1o make DPDs of
hath the sound recording and the underlying musical work to third
partics if it has obtained the right to make DPDs from the copyrightl
swner of the musical work, See 17 U.S.C. §115(c)(3)(1), S. Rep.
No. 104-128, at 43 (1995).
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The Lionorable Lamar Smith March 23, 2004

T request that this letter be included in the record of the hearing in order to clarify and
correct my written testimony.

Sincercly,

%Zm Gl
Marybkth Peiers

Register of Copyrights

The Honorabie Lamar Smith

Subcommities on Courts, the Internet,
and Intellectual Property

B-351A Raybum House Office Building

Washington, DC 20515
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Frances W. Preston
President
Chiet Executive Officer

April 2, 2004

The Honorable Lamar Smith

Chairman

Subcommittee on Courts, the Internet, and Intellectual Property
Committee on the Judiciary

B351A Rayburn H.O.B.

United States House of Representatives

‘Washington, DC 20515

The Honorable Howard Berman

Ranking Minority Member

Subcommittee on Courts, the Internet, and Intellectual Property
Committee on the Judiciary

B336 Rayburn H.O.B.

Washington, DC 20515

Re:  Oversight Hearing on “Section 115 of the Copyright Act: In Need of an Update?”
Dear Mr. Chairman and Ranking Minority Member:

The purpose of this letter is to express the views of Broadcast Music, Inc.
(“BMT™) for the written record of the Subcommittee’s recent oversight hearing on
“Section 115 of the Copyright Act: In Need of an Update?” As you know, BMLis a
collective copyright clearance organization that distributes public performing right
royalties to its affiliated songwriters, composers and music publishers. BMI represents
approximately 300,000 affiliates with a repertory of some 4.5 million musical works, as
well as thousands of foreign works through its affiliation agreements with over sixty
foreign performing right societies. BMI issued the first commercial Internet copyright
license for music performed on websites in April 1995 and has continued to provide
licensing solutions for the evolving online music marketplace and new media users of
music.

On behalf of BMI, I commend you and your subcommittee for leadership on
copyright law issues and for producing a body of law that is able to accommodate
technological and global business changes.

320 West 57th Street, New York, NY 10019-3790 (212) 830-2500 Fax: (212) 246-2163 Telex: 127823 m
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Ordinarily, BMI would not provide comments at a hearing on section 115 which
covers “mechanical license” rights (i.e., licenses for the rights of reproduction and
distribution of musical works), and does not cover the public performing right (found in
section 106(4)) since BMI licenses the latter and not the former.

However, two lines of discussion occurred at the hearing that clearly implicate the
interests of BMIL.

First, the Register of Copyrights (Marybeth Peters) testified that the means to
create and provide music to the public has radically changed in the past decade,
necessitating changes in the law. She set forth several possible options for legislative
action. In so doing, she praised the performing right organizations (BMI, ASCAP and
SESAC) for their “very successful model for collective administration of . . . the public
performance of musical works,” recommending that “a similar model ought to work for
licensing of the rights or reproduction and distribution”. BMI is grateful to the Register
for her praise. During a time of blinding technological change, we have worked hard to
earn it. For over six decades, BMI has been collecting license fees and distributing
royalties to songwriters, composers and publishers. Throughout its entire history, BMI
has prided itself on innovative thinking and service to the customer.

The Register also suggested, among her options, that the Subcommittee consider
expansion of the section 115 digital phonorecord delivery (“DPD”) license to include
both reproductions and performances of musical works under a single license requiring a
single payment. BMI believes that great care must be taken by Congress if it acts in this
area to ensure that no harm is done to the economic interests of songwriters, composers
and music publishers in the name of “streamlining” the licensing process. Without the
songwriters’ contribution, there would be no creative spark for the entire music business.

The Register’s suggestion addressed the fact that downloads of musical works and
on-line audio streaming transmissions of musical works include elements related to both
the public performing right as well as the reproduction and distribution rights of the
musical work. Rights in the copyrighted sound recording are also implicated. Asa
result, an Internet music service needs to obtain multiple licenses to transmit music on the
Internet. This situation is not in fact different from the broadcasting industry, the
background music industry and other users of recorded music who have had to obtain
multiple rights in music. BMI submits that any amendment to Section 115 that
effectively curtails either the mechanical right in streaming or the public performing right
in downloads would deprive songwriters and publishers of the full economic value of
their works.

In a comment made to the Register, Representative Berman constructively
suggested that the Subcommittee consider an antitrust exemption in section 115 to permit
rights holders of both the performing right and the reproduction/distribution rights in the
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musical work mutually to agree about the offer of such licenses covering digital
phonorecord deliveries. In BMI’s view, any antitrust exemption should be tailored
narrowly to fit the needs of rights holders and users in the digital on-line environment.
Such an amendment to the law would allow the performing right organizations to work
together with music publishers who control the mechanical license rights to musical
works, to offer digital online music users combined licenses addressing their business
needs. This change in the law would allow the marketplace to ensure that the rights
holders are adequately compensated for all the rights affected.

Second, in what was otherwise a generally constructive hearing, a note of discord
was sounded when Representative Boucher questioned the Register about an element in
her section 104 Report regarding the applicability of the public performing right to digital
downloads of music when no contemporaneous rendering takes place. While the
Register stated that it would be difficult to define those instances when the public
performing right in downloads should be considered fair use, the Register, after being
prodded by several follow-up questions, stated that a statute “could” be drafted to this
effect.

When Congress passed the Digital Performance Right in Sound Recordings Act
of 1995, it clarified the application of section 115 to DPDs and expressly preserved the
applicability of the public performing right to digital transmissions. In reviewing the Act,
a respected commentator observed that the “prudent course would seem for purveyors of
the new digital services to pay royalties under both theories [i.e., performance and
mechanical].” Nimmer on Copyright 2:8.24(C)(2003). BMI agrees. Any legislative
attempt to simplify the relationship between a public performance and a download in the
digital environment is fraught with peril. New technologies and business models on the
Internet blur the line between the reproduction right and the performing right. A statute
would be almost impossible to draft. Put simply, a viable alternative exists — the
marketplace should resolve the issue of the appropriate value of the public performing
rights in downloads in all of these various different permutations.

A marketplace solution to “one-stop shopping,” if facilitated by the antitrust law,
could preserve the concept of marketplace valuation, would build upon the divisibility of
rights in the 1976 Copyright Act, and would promote the availability of collective
licenses to the benefit of the public. It would be consistent with European and other
foreign licensing responses to these developments. By contrast, any effort to take a
hatchet to existing law and eliminate the economic value of the rights of songwriters,
composets and music publishers would have an opposite effect, and would be extremely
detrimental to songwriters and composers.
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BMI prefers a constructive approach rather than a destructive one and is ready,
willing and able to work with the Subcommittee on improvements to section 115 of the
Copyright Act. Mr. Chairman, BMI is grateful for this opportunity to submit our
thoughts. We look forward to working with you, your Subcommittee, the Copyright
Office and other interested parties to create a law that works to the benefit of creators and

the public.
Sincerely, /

Frances W. Preston



